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LIABILITY FOR HONEST MISREPRE- 
SENTATION. 


T is common enough in our law to find that several parts of it 
which have grown up with little regard to each other have never- 
theless logical and intimate connection, and that the doctrines laid 
down in one set of cases are hardly reconcilable with those estab- 
lished in others. 

It is impossible that such a situation can be allowed to exist 
permanently. Some method of harmonizing the different doc- 
trines must be worked out. The simplified forms of pleading which 
have almost everywhere superseded the earlier forms which were 
based on sharp distinctions between the various actions known. 
to the common law, make it even more essential to establish har-. 
mony than it was where forms of action were clearly distinguished. 
Then it was possible as a practical matter to lay down a rule as to. 
one action not wholly consistent with the rule established in regard. 
to another. Then, in the language of an acute writer, “‘ Each cate-- 
gory was self-sustaining, its existence was its justification.”! But. 
when the question presented by pleadings is reduced simply to an. 
inquiry whether on a given state of facts a plaintiff is entitled to 
any relief, it is no longer possible to keep contradictory rules 
apart. 

The law governing misrepresentation furnishes a striking in-. 
stance of the truth of what has been said. Misrepresentation will 
call up to a lawyer’s mind, primarily, the action on the case for 
deceit, and the requirements of a proper declaration in that action. 





1 Francis H. Bohlen, 59 Am. L. Reg. 298, 315. 
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But misrepresentation is legally important in other aspects, and 
some of them may profitably be compared with the rules estab- 
lished or in dispute in the action for deceit. 


I. Earty History oF DECEIT. 


The word “deceit” in the old writ of deceit, and in the action 
on the case for damages for deceit, based on the earlier writ, seems 
to have carried to the minds of early lawyers no more definite 
meaning than the word “fraud” carries to the minds of modern 
lawyers. The typical casés relate to simulation of the defrauded 
plaintiff by bringing an action or suffering a recovery, or entering 
into a bond or recognizance in his name.” 

An examination of the numerous cases cited in the earlier abridg- 
ments under the heading of “ Disceit ” will convince any one how 
little the subject, as understood by the early lawyers, had to do 
with the action for deceit as now understood. 

Some cases, however, were included under this heading which 
ultimately formed the basis of the modern law. These were cases 
of deceit in the sale of goods by means of a false warranty; and 
there are also some expressions in the later year books in regard 
to deceit by false promises, from which the law of special assumpsit 
was afterwards developed.’ 

But there was no recognition until the case of Pasley v. Freeman * 
of any general doctrine that statements false and known to be 
such by the speaker made to induce action by another were ground 
of liability. The contrary, indeed, is directly stated in the well- 





2 “ Besides the special action on the case, there is also a peculiar remedy, en- 
titled an action of deceit, (F. N. B. 95) to give damages in some particular cases 
of fraud, and principally where one man does anything in the name of another, by 
which he is deceived or injured; (Law of misi prius, 30) as if one brings an action 
in another’s name, and then suffers a nonsuit, whereby the plaintiff becomes liable 
to costs: or where one obtains or suffers a fraudulent recovery of lands, tenements, 
or chattels, to the prejudice of him that hath right. As when by collusion the 
attorney of the tenant makes default in a real action, or where the sheriff returns 
that the tenant was summoned when he was not so, and in either case he loses the 
land, the writ of deceit lies against the demandant, and also the attorney or the 
sheriff and his officers; to annul the former proceedings, and recover back the land. 
(Booth, real actions, 251; Rast. Entr. 221, 222.)”” 3 Bl. Comm. 165. 

’ Ames, History of Assumpsit, 2 Harv. L. REv. 1, 8 e¢ seg. 

43T.R. 51 (1789). 
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known case of Chandelor v. Lopus,® less than a century earlier. 
And where, as in a leading case like Pasley v. Freeman, a learned 
judge dissents, it not infrequently happens, as in that case, that 
the dissenter expresses the early law, and objects to make any 
advance from it. 

Since the decision of Pasley 2. Freeman it has not been doubted 
that one who makes a statement of fact which he knows to be false 
for the purpose, or apparent purpose, of inducing another to act, 
is liable for the damage caused by the action which he induced. 


II. WARRANTY OF TITLE. 


The early authorities on the law of warranty which furnished 
the foundation for the decision of Pasley v. Freeman have also 
been the basis for the subsequent development of the law of war- 
ranty, and in this subsequent development the necessity of expressly 
warranting a statement to be true in order to make out an action- 
able case has been gradually done away with. This process was 
first completed in regard to warranty of title. In Dale’s Case,® 
decided in 1585, the plaintiff sued on the ground that the defend- 
ant had sold as his own certain goods to the plaintiff which in fact 
belonged to another. Two judges held that the action did not lie 
because scienter was not alleged, but added, “if he had affirmed 
that they were his own goods then the action would lie.” It may 
be inferred, therefore, that these judges were of opinion that either 
scienter without affirmation by the defendant, or affirmation with- 
out scienter, was enough. The third judge (Anderson), however, 
thought the action should lie. ‘For it shall be intended that he 
that sold had knowledge whether they were his own goods or not.” 

Anderson, J., was apparently prepared to adopt the modern 
doctrine of implied warranty of title, reasoning that the mere sale 
of the goods necessarily involved an affirmation. In another de- 
cision in the following reign’ it was held that a seller out of pos- 





5 Cro. Jac. 4. This case is chiefly familiar in the law of warranty. But the 
court not only held that the defendant would not be liable for selling the stone in 
question affirming it to be a bezoar stone, unless he warranted it to be such, but 
further said: “and although he knew it to be no bezoar stone, it is not material.” 
But see comment upon this sentence in 14 App. Cas, 357. 

6 Cro. Eliz. 44. 

7 Roswel v, Vaughan, Cro. Jac. 196. 


27 
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session who made no affirmation of title was not liable to one who 
bought from him though it turned out the seller had no title. An- 
other case in the same reign ® still leaves it uncertain whether the 
court regarded scienter as necessary. Apparently scienter was not 
alleged, but on motion to arrest judgment for plaintiff the court 
seems to have assumed the allegation, saying, “the sale of goods 
which were not his own, but affirming them to be his goods, know- 
ing them to be a stranger’s, is the offense and cause of action,” and 
the motion was denied. In 1689, however, Lord Holt decided that 
me who sold oxen in his possession, affirming they were his, was 
liable to the buyer if in fact they were not. Scienter on the part of 
the defendant was held an unnecessary allegation, though in one 
report of the case ° it was said that the objection that no such allega- 
tion was made might have been good upon demurrer, but after 
verdict the declaration was well enough. Any doubt as to Lord 
Holt’s opiniow which this decision might leave was set at rest in 
1700 by the case of Medina v. Stoughton.’ On demurrer to a plea 
in which the defendant set up that he bought the goods in question 
in good faith and sold them in good faith, Holt said, ‘the plea is 
ill and the action well lies. Where a man is in possession of a thing 
which is a colour of title an action will lie upon a bare affirmation 
that the goods sold are his own.” 

Since these decisions it has not been doubted that an affirmation 
of title, though made in good faith by a seller, renders him liable; 
and the law has taken the further step that even without such an 
affirmation an obligation will be implied, at least if the seller was 
in possession when the sale took place." 


III. WaRRANTY OF QUALITY. 


In regard to warranty of quality the law has followed a similar 
path, although somewhat more slowly. From cases at the begin- 
ning of the nineteenth century 2 it is made clear that by that time 





8 Furnis v. Leicester, Cro. Jac. 474. 

® Cross v. Garnet, 3 Mod. 261; s. c. sub nom. Crosse v. Gardner, 1 Show. *68; 
Carthew, 90. 

10 ; Ld. Raym. 593; Ss. Cc. 1 Salk. 210. 

11 See Williston, Sales, sec. 218. 

2 Yates v. Pym, 6 Taunt. 446; Bridge v. Wain, 1 Stark. 504; Jendwine 2. Slade, 
2 Esp. 572; Power v. Barham, 4 A. & E. 473. 
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it had become established that it was not necessary, in order to 
render the seller liable as a warrantor, that the word “ warrant,” or 
any word of promise, should be used. This was not such a departure 
from early law as it might now seem, for even in the early law, when 
the use of the word “ warrant’ seems to have been essential, the 
gist of the action seems to have been regarded as the deceit caused 
by a misrepresentation deliberately made to induce a bargain. 
How little any idea of promise was regarded as involved in a 
warranty may be inferred from the early rule that there could be 
no warranty as to a future event.” In other words, a warranty 
must be a misrepresentation of an existing fact in precisely the 
same way that a fraudulent misrepresentation must now be in order 
to furnish a basis for action. 

At the present day it is law, nearly, if not quite, everywhere 
where the common law prevails, that any representation of fact 
as to the quality of the goods made for the appareut purpose of 
inducing the buyer to purchase them amounts to-a warranty. A 
certain confusion has, indeed, been caused by a statement of Buller, 
J., in Pasley v. Freeman. That judge said, “It was rightly held by 
Holt, C. J., cited in the subsequent cases, and has been adopted ever 
since, that an affirmation at the time of a sale is a warranty pro- 
vided it appears on evidence to have been so intended.” In fact, 
in the decisions referred to, Holt, if the report may be trusted, said 
nothing whatever about the necessity of intention; that require- 
ment was interpolated by Buller himself. Many of the best courts 
in this country have in terms rejected any such requirement for 
making out an express warranty; and even in jurisdictions where 
the requirement of intention is still laid down, intent to warrant 
is not used as the equivalent of intent to contract: it means intent 
to affirm as a fact.” Pennsylvania seems to be the only State 
where it is clearly held that an intent to enter into a contract to 





3 3 Bl. Comm. 165. 

4 See Williston, Sales, sec. 201. 

% “Tn determining whether it was so intended, a decisive test is whether the vendor 
assumes to assert a fact of which the buyer is ignorant, or merely states an opinion or 
judgment upon a matter of which the vendor has no special knowledge, and on which 
the buyer may be expected also to have an opinion and to exercise his judgment. In 
the former case it is a warranty, in the latter not.” De Lassalle v. Guildford, [1901] 
2 K. B. 215, 221. _The statement was borrowed from Benjamin, Sales, 5 Eng. ed., 659, 
and has also been approved by American courts. Carleton v. Jenks, 80 Fed. 937 
(C. C. A.); Roberts ». Applegate, 153 Ill. 210. 
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answer for the truth of a statement is a necessary element for 
establishing an express warranty.' 

There can be no doubt now, of course, that a seller may promise, 
in consideration of the purchase of goods from him, that he will be 
answerable for their present, or, indeed, for their future condition. 
Nor is it open to doubt that a seller who in terms warrants the 
goods which he sells, thereby enters into such a contract. But when 
a seller is held liable on a warranty for making an affirmation of 
fact in regard to goods in order to induce their purchase, to hold 
that such an affirmation is a contract is to speak the language of 
pure fiction. In truth, the obligation imposed upon the seller in 
such a case is imposed upon him not by virtue of his agreement 
to assume it, but because of a rule of law applied irrespective of 
agreement. The obligation is quasi-contractual, inasmuch as the 
remedy of assumpsit is allowed for its enforcement. The confusion 
of thought as to the nature of the obligation seems to be in great 
measure due to the allowance in modern times of this remedy for 
breach of any warranty, whether in reality constituting a contract 
or only a representation. But assumpsit was not allowed as a 
remedy for breach of warranty until near the close of the eighteenth 
century.” And a declaration in tort without an allegation of scienter 
is still generally regarded as permissible.'® These decisions are not, 
as is sometimes supposed, a mere following of early authority after 
the reason for the earlier rule has ceased to exist; they involve a 
recognition of the fact that a warranty is a hybrid between tort 
and contract. This was clearly recognized by Blackstone,!® who 
classifies warranties with contracts ‘‘implied by reason and con- 
struction of law.” Under this heading, together with warranties, 
he inserts a statement of such obligations as this: 





16 Holmes v. Tyson, 147 Pa. St. 305; Williston, Sales, sec. 199. 

17 The first decision reported permitting it is Stuart v. Wilkins, 1 Doug. 18. 

18 Shippen v. Bowen, 122 U. S. 575, citing Gresham »v. Postan, 2 C. & P. 540; House 
v. Fort, 4 Blackf. (Ind.) 293, 295; Hillman v. Wilcox, 30 Me. 170; Osgood v. Lewis, 
2 Har. & G. (Md.) 495, 520; Lassiter ». Ward, 11 Ired. L. (N. C.) 443, 444; Trice v. 
Cochran, 8 Gratt. (Va.) 442,450. To the same effect are Farrell 7. Manhattan Market 
Co., 198 Mass. 271; Erie City Iron Works 2. Barber, 106 Pa. St. 125; Place v. Merrill, 
14 R. I. 578; Piche v. Robbins, 24 R. I. 325; Watson v. Jones, 41 Fla. 241; Tyler v. 
Moody, rrr Ky. ror. See, however, the contrary decisions, Mahurin ». Harding, 
28 N. H. 128; Caldbeck v. Simanton, 82 Vt. 69; Slack v. Bragg, 76 Atl. 148 (Vt.); 
Pierce v. Carey, 37 Wis. 232. 

19 3 Comm. 163-165. 
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“Tf any one cheats me with false cards or dice, or by false weights and 
measures, or by selling me one commodity for another, an action on the 
case also lies against him for damages, upon the contract which the law 
always implies, that every transaction is fair and honest.” *° 


To any one who still inclines to accept as fact the fiction of a 
contract where a warranty is based on a seller’s misrepresentation 
of the quality of his goods, the argument may be put in this way. 
If it creates a contract for A to say of his horse when he sells it in 
order to induce the purchase, ‘“‘the horse is sound,” why is it not 
equally a contract if B should say precisely the same thing in order 
to induce a sale of A’s horse? If A’s words to a buyer really mean 
“if you will buy my horse I undertake to be responsible for the 
truth of my assertion that the horse is sound,” why does it not 
equally follow that if B should make similar statements to the 
buyer to induce the sale of A’s horse that the same construction 
of an offer should be put upon them? A recent decision of the 
Supreme Court of South Carolina * furnishes an interesting com- 
parison in this connection with the well-known case of Derry ». 
Peek.” In the latter case the plaintiff was induced to take shares 
in the company by a misrepresentation of the directors in regard 
to a right which they stated had been given by special act of Parlia- 
ment to use steam or other mechanical motive power. In the South 
Carolina case the plaintiff was induced to buy shares of stock by 
representations of the seller as to the corporate assets and liabilities. 
It can hardly be thought that the representations in these two 
cases are to be distinguished on any other ground than that one 
was made by a seller, and the other by persons interested in the 
taking of shares by the plaintiff but not interested as sellers. As 
a pure question of construction of language, surely if the words in 
one case amount to an offer to contract, they do so in the other 
case. In truth, it is submitted they are not words of offer. The 
only reasonable inference that can be drawn in either case is that 
representations of fact were made for the purpose of inducing the 
plaintiff to purchase shares. In the American case it was held that 
scienier need not be alleged or proved, the court saying: 





20 3 Bl. Comm. 164, citing 10 Rep. 56. 
% Tler v. Jennings, 68 S. E. 1041 (S. C.). 
2 14 App. Cas. 337. 
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“Use of a statement of the corporate business by a director negoti- 
ating a sale of his stock therein could not be regarded as other than a 
direct affirmation of its correctness, and, if it was delivered for the pur- 
pose of assuring the buyer of the truth of the facts therein stated, and 
to induce him to purchase, and the buyer purchases in reliance thereon, 
there is an express warranty.” * 


The English case held that the directors were not liable because 
scienter was not proved; yet the English decisions on the law of 
warranty make it evident that the South Carolina Court was fol- 
lowing clear English precedents. 

An honest misrepresentation, then, made by a seller in regard to 
the goods sold in order to induce a sale, will render him liable. 


IV. WARRANTY BY AN AGENT OF HIS AUTHORITY. 


Entirely analogous to the law of warranty in the sale of goods 
is the warranty which the law imposes upon an agent that he is 
authorized to act as such. The agent either expressly, or by neces- 
sary implication of fact, represents that he is an authorized agent, 
and it was decided in Collen v. Wright “ that the agent was liable 
as a warrantor. Cockburn, J., dissented from the decision of the 
court, and many legal thinkers have agreed with his dissent on the 
ground that the plaintiff should not have been allowed to recover 
unless the agent knew of the falsity of his representations; but 
Collen v. Wright has been followed generally in this country,” and 
has been affirmed recently by the House of Lords in England.* 
On this occasion the case of Derry v. Peek was pressed upon the 
attention of the court and somewhat impatiently brushed aside 
by Lord Halsbury, who delivered the principal opinion, on the 
ground that Derry v. Peek was an action for deceit and in the case 
at bar the action was contractual. But Lord Halsbury hardly 
asserted that the contract in such a case is other than a fiction of 
law imposed upon the agent because of his misrepresentation.?’ 





% 68S. E. 1041, 1044. 

“4 7 E. & B. 301, 8 E. & B. 647. 

% Mechem, Agency, sec. 545. 

% Starkey v. Bank of England, [1903] A. C. 114. 

27 “That which does enforce the liability is this — that under the circumstances 
of this document being presented to the bank for the purpose of being acted upon, and 
being acted upon on the representation that the agent had the authority of the prin- 





LIABILITY FOR HONEST MISREPRESENTATION. 423 


Here again is a case where honest misrepresentation will render 
a person liable. In one respect, moreover, the doctrine in regard 
to an agent’s warranty has been advanced by the late decision of 
the House of Lords beyond the analogy of warranty in the law of 
sales, and beyond the previous authority of Collen ». Wright. The 
defendant in Starkey v. Bank of England did not purport to enter 
into a contract on behalf of his principal with the injured plaintiff. 
The defendant was a stockbroker, and, as such, presented to the 
Bank of England, in good faith, at the request of a customer, a 
power of attorney purporting to be signed by the owner of certain 
consols, and thereby induced the bank to transfer the consols to 
a third person. In fact, one of the signatures on the power of at- 
torney was forged. 


V. ESTOPPEL IN PAIs. 


Another doctrine which must be considered in this connection 
is that of estoppel in pais. This doctrine has received very wide 
application in: recent years, and has been extended far beyond 
the limits formerly set for it. Pickard v. Sears * is usually regarded 


as the leading authority on the subject. In that case it was stated 
as a necessary element that the misrepresentation should be “wil- 
fully” made. It was not long, however, before the use of this word 
was explained in such a way as to deprive it of its natural mean- 
ing. In Freeman v. Cooke” Parke, B., said: 


“By the term ‘wilfully,’ however, in that rule, we must understand, 
if not that the party represents that to be true which he knows to be 
untrue, at least, that he means his representation to be acted upon, and 
that it is acted upon accordingly; and if, whatever a man’s real inten- 
tion may be, he so conducts himself that a reasonable man would take 
the representation to be true, and believe that it was meant that he 
should act upon it, and did act upon it as true, the party making the 
representation would be equally precluded from contesting its truth.” 





cipal, which he had not, that does import an obligation — the contract being for good 
consideration — an undertaking on the part of the agent that the thing which he 
represented to be genuine was genuine. That contains every element of warranty.” 
[1903] A. C. 114, 118. 

6A. & E. 469. 

29 2 Ex. 654, 663. 
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Long before the case of . Pickard v. Sears certain equity cases had 
illustrated the doctrine and applied it, though not under the name 
of estoppel.*® At the present day, though there are many expres- 
sions still made use of which seem to indicate that either fraud or 
culpable negligence is an essential element in estoppel, it is certain 
that positive statements of fact as to matters upon which the 
speaker should be correctly informed may give rise to an estoppel 
though there is neither fraud nor negligence. Thus Lord Esher 
says: 


“Tf a man either by express terms or by conduct makes a representation 
to another of the existence of a certain state of facts which he intends 
to be acted upon in a certain way, and it be acted upon in that way, in 
the belief of the existence of such a state of facts, to the damage of him 
who so believes and acts, the first is estopped from denying the exist- 
ence of such a state of facts.” *! 


More explicitly the Massachusetts court has said: 


“The usual form of expressing the situation which founds an estoppel 
in pais has been that followed in the rulings given, in which, as in many 
of the older decisions, it is said that an intent to deceive is a necessary 
element. . . . But under this formula the jury were not prohibited from 
finding the intention and the estoppel, if, without more, the plaintiff 
spoke or acted falsely, knowing or having cause to believe that his words 
or conduct reasonably might influence the defendant’s action. The 
more modern statement, that one is responsible for the word or act 
which he knows, or ought to know, will be acted upon by another, in- 
cludes the older statement that the estoppel comes from an intention to 
mislead.” * 


The effect of Derry v. Peek on the doctrine of estoppel was pressed 
upon the Court of Appeal soon after the decision of that case, but 
it was emphatically stated that the decision had no effect upon 





80 See opinion of Kay, L. J., Low v. Bouverie, [1891] 3 Ch. 82, 107. 

81 Carr v. The London & Northwestern Railway Co., L. R. 10 C. P. 307, 317, quoted 
with approval in Tomkinson v. Balkis Consolidated Co., [1891] 2 Q. B. 614, 619. See 
also the definition of Lord Blackburn in Burkinshaw ». Nicolls, 3 App. Cas. 1004, 1026, 
quoted with approval in Tomkinson v. Balkis Consolidated Co., [1891] 2 Q. B. 
614, 623. 

% Stiff v. Ashton, 155 Mass. 130, 133. See also Nickerson v. Massachusetts Title 
Ins. Co., 178 Mass. 308; Westlake ». Dunn, 184 Mass. 260. Decisions to the same effect 
might easily be multiplied. 
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the doctrine of estoppel as previously understood.* Lindley, J., 
explained the matter thus: ‘“Estoppel is not a cause of action — it 
is a rule of evidence which precludes a person from denying the 
truth of some statement previously made by him.” * And in the 
same case Bowen, L. J., repeats this formula in substance: “Es- 
toppel is only a rule of evidence; you cannot found an action upon 
estoppel.” *® 

It is amusing to reflect on the ease with which Lord Bowen would 
have disposed of such a fiction if the harmonizing of decisions had 
required instead of forbidden him to do so. Estoppel is a rule of 
evidence in the same way that conclusive presumptions are rules of 
evidence. An estoppel, like a conclusive presumption, is a rule 
of substantive law masquerading as a rule of evidence. To speak 
of conclusive evidence of something admittedly false may be a 
useful formula, but it disguises the truth. An estoppel is in effect 
a conclusive admission of the truth of a non-existent fact. This 
supposed fact may be essential either for a cause of action, for a 
defense, or for a replication. As the fact is non-existent it is 
obvious that the admission and nothing else supplies the require- 
ment which otherwise would be lacking. If the admitted non- 
existent fact alone creates a cause of action, defense, or replication, 
the admission or estoppel is the sole foundation, if other facts are 
needed in conjunction, a partial foundation of the cause of action, 
defense, or replication. 

An estoppel then may be, and frequently is, either the sole or 
the main foundation of a cause of action. When a warehouseman 
states to an intending purchaser in answer to an inquiry that the 
seller has a certain quantity of goods stored in the warehouse, and 
relying on that statement the purchaser completes the bargain, the 
warehouseman is estopped to deny the truth of his statement.*® 
The only essential facts in the purchaser’s case when he sues the 
warehouseman are the misrepresentation, his own reliance upon it, 
and perhaps a demand and refusal; and the allegation of these facts 
constitutes a perfect cause of action, wherever reformed pleading 





% Tomkinson v. Balkis Consolidated Co., [1891] 2 Q. B. 614; Low »v. Bouverie, 
[1891] 3 Ch. 82. 

*4 Low v. Bouverie, [1891] 3 Ch. 82, ror. 

% Low v. Bouyerie, [1891] 3 Ch. 82, 105. 

% Gillett v. Hill, 2 Cr. & M. 530. See also Knights ». Wiffen, L. R. 5 Q. B. 660, 
and cases cited in Williston, Sales, sec. 418, note 46. 
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has reached such a state that nothing further is required of the 
plaintiff than to state the material facts upon which his claim is 
founded. Nor is it material that the warehouseman was neither 
fraudulent nor negligent.” His statement relates to a matter about 
which he must have accurate knowledge at his peril, or refrain 
from talking about it. So where a bailee issues a receipt for goods 
never received, and a purchaser relies upon the statement in the 
receipt that goods have been received.*® Or where a bailee fails to 
take up a receipt or bill of lading which mercantile usage requires 
him to take up where the goods behind the document are delivered, 
and in consequence a purchaser of the outstanding document is 
deceived by the representation which it contains that the carrier 
still holds the goods described and is induced to buy the document, 
or to advance money on the faith of it.** Or where a corporation 
issues a certificate of stock to one who is not a shareholder, and a 
subsequent purchaser, relying upon the misrepresentation of the 
certificate, buys it.“° Or where a trustee applied to for information 
as to the property of his cestui que trust by one proposing to 
lend money to the latter, gives misinformation, reliance upon 
which causes damage to the lender.“ In all these cases, and 
their number might easily be increased, a cause of action exists 
because of damaging misrepresentation, certainly without regard to 
any fraudulent intent, and probably without regard to any other 
negligence than necessarily exists when a person whose position 
qualifies him to have accurate knowledge about a matter makes a 
misstatement in regard to it. | 

It is difficult to see how the law of estoppel and the doctrine of 
Derry v. Peek can permanently be kept in separate compartments 





87 It may seem difficult to suppose that such a situation can arise without negligence, 
but the English decisions seem to show the possibility, holding, as they do, that the 
warehouseman is estopped by such a representation when the only lack of accuracy 
in it is the omission to state that the seller has mingled in a mass a quantity of goods 
larger than that which the buyer proposes to purchase. 

88 Williston, Sales, sec. 419. 

89 Ibid. sec. 424. 

40 Tomkinson »v. Balkis Consolidated Co., [1891] 2 Q. B. 614; In re Ottos 
Kopje Diamond Mines, [1893] 1 Ch. 618. 

4 Burrowes v. Lock, 1o Ves. 470; Brownlie v. Campbell, 5 App. Cas. 925, 953. 
In Low ». Bouverie, [1891] 3 Ch. 82, the Court of Appeal did not dispute the correct- 
ness of this doctrine, but construed the representation made by the trustee as amount- 
ing to no more than a statement of the trustee’s belief, not a positive assertion of 
fact. 
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when law and equity are fused and pleading reduced to a mere 
statement of the facts of the case. An inquiry which may be made 
in this connection is what would have been the result of an action 
against the defendants in Derry v. Peek for failing to utilize as 
directors, on behalf of the corporation whose shares the plaintiff had 
bought, the right to use steam as a motive power for its cars. It 
may be assumed that the value of the property would have been 
enhanced by the use of such motive power and that the directors, 
therefore, would have been liable if they had failed to make use of 
it, had they been legally authorized to do so. Could the defend- 
ants, who as directors issued a prospectus stating that they had 
such power, be heard to deny, subsequently, that their statement ~ 
was correct? Would they not be estopped? If so, then allegations 
by the plaintiff of the defendants’ statement, whether accurate or 
not, and whether made in good faith or not, and of his own reliance 
upon it, would be sufficient basis for a judgment in his favor. 


VI. RESCISSION FOR MISREPRESENTATION. 


In some criticisms of the doctrine of the liability for fraud 
established in England by Derry v. Peek, the doctrine of courts of — 
equity as to what constitutes fraud has been compared with the 
rule of Derry v. Peek, and it has been urged that courts of equity © 
have not purported to give a new and different definition of fraud 
from that supposed to be held by courts of law; that fraud is the 
same whether relief sought for it is legal or equitable. But the 
redress which equity gives for fraud is rescission, and as a distinction 
may well be taken between rescinding a bargain for innocent mis- 
representation and holding the person who makes an innocent 
misrepresentation liable in damages, it does not seem-that any 
forcible argument against the doctrine of Derry v. Peek, whatever 
criticism may be made of that doctrine, can be based on the rule 
established by equity courts in cases where a right of rescission 
was the only question involved. 


VII. Actions FOR DAMAGES FOR MISREPRESENTATION. 


Even in actions in form claiming damages for deceit there is 
much authority to support the proposition that a defendant may 
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be liable for honestly misrepresenting facts in regard to which he 
might reasonably be supposed to be peculiarly well informed. In 
Cooley on Torts it is laid down that a person is liable for deceit 
when he “‘supposed his representations to be true, but had no reason 
for any such belief, and nevertheless made them positively as of 
known facts, and induced the other to act upon them.”® This 
statement is supported by many authorities. 

In 1827 Chief Justice Best, in referring to the basis of liability 
on a warranty by false affirmation, said: 


“Tt has been said, that is because there is a breach of contract to rest 
the action on, and that there is no contract in this case. This is not the 
true principle; it is this; he who affirms either what he does not know to 
be true, or knows to be false, to another’s prejudice and his own gain, 
is both in morality and law guilty of falsehood, and must answer in 
damages.” # 


Doubtless it is clear enough to-day that the law of England 
sanctions no such broad rule, but it is equally clear that American 
courts which should refuse to follow the decision of the House of 
Lords in Derry'v. Peek would have good old English authority 
behind them. And many American courts of the highest stand- 
ing at least go much beyond the present limits of the English law. 
Thus the Supreme Court of Massachusetts in speaking of an action 
for deceit in representing a horse to be sound has said: 


“Tt is not always necessary to prove that the defendant knew that the 
facts stated by him were false. If he states, as of his own knowledge, 
material facts susceptible of knowledge, which are false, it is a fraud which 
renders him liable to the party who relies and acts upon the statement 
as true, and it is no defense that he believed the facts to be true. The 
falsity and fraud consists in representing that he knows the facts to be 
true, of his own knowledge, when he has not such knowledge.” “ 





# Vol. 2 (3 ed.), 956. 

48 Adamson v. Jarvis, 4 Bing. 66. In this case the defendant, who had delivered 
goods to the plaintiff for the latter to sell as auctioneer, was held liable for his, the 
defendant’s, statement that he was entitled to dispose of them. 

In the second edition of Saunders on Pleading and Evidence, at page 60 it is said 
that “in an action for falsely representing a third person fit to be trusted, a scienter 
must be alleged and proved; though indeed the word ‘fraudulently’ might be a 
sufficient allegation in this respect, especially after verdict, Willes, 584. But in 
an action on the case for fraud, or on misrepresentation of any kind, an express war- 
ranty or scienter need not be alleged, nor proved if alleged.” 

“ Litchfield ». Hutchinson, 117 Mass. 195, 197. 
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It is to be observed that the court makes no inquiry as to whether the 
defendant honestly believed that he knew the facts —it is enough 
that he asserted that he knew them; and indeed it is not necessary 
to satisfy the requirement laid down by the court that the defendant 
should assert in terms that he knew what he stated to be true — it is 
enough that he positively asserted that the horse was sound and 
that the unsoundness of the horse was readily ascertainable. It 
might well be true not only that the defendant believed the horse 
to be sound, but that, if his state of mind is to be regarded, he felt 
perfectly positive of it and even had reasonable grounds for his 
belief. Nevertheless he would be liable under the instructions 
approved by the court. That the Massachusetts court is prepared 
to accept these inferences is apparent from its later decisions. In 
Chatham Furnace Co. »v. Moffatt ® the court said: 


“The fraud consists in stating that the party knows the thing to exist 
when he does not know it to exist; and if he does not know it to exist, . 
he must ordinarily be deemed to know that he does not.” 


And in its last decision on the subject: 


“Due diligence to ascertain the truth in regard to statements made 
as of matters of fact within one’s own knowledge is not enough to 
relieve the maker of them of liability if they are false and relied upon 
as true, and the person to whom they are made suffers loss thereby.” “ 


Many decisions in Massachusetts and in other jurisdictions go 
as far, or nearly so, in holding a defendant liable irrespective of 
good or bad faith, for making a positive false statement as to which 
he had special means of knowledge.*” 





4 147 Mass. 403, 404. 

Huntress v. Blodgett, 206 Mass. 318, 324. 

47 Lehigh Zinc & Iron Co. v. Bamford, 150 U. S. 665, 673, “where the representations 
are material and are made by the vendor or lessor for the purpose of their being acted 
upon, and they relate to matters which he is bound to know, or is presumed to know, 
his actual knowledge of them being untrue is not essential.” 

Hindman ». First Nat. Bank, 112 Fed. 931 (C. C. A.); Munroe ». Pritchett, 16 
Ala. 785; Jordan v. Pickett, 78 Ala. 331; Prestwood »v. Carlton, 162 Ala. 327, 333. 
“The law imposes the duty of ascertaining the truth of statements made in trans- 
actions as to material matters, and requires that, if the statements are false, they shall 
be made good, and that the party shall not take advantage of his own wrong. (Jordan 
v. Pickett, 78 Ala. 331.) One who is negotiating a trade must not recklessly or even 
innocently assert that as a fact which is untrue if such asserted fact be to any extent 
an inducement to the other party to enter into the contract. Honest belief in the 
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Undoubtedly the doctrine that one who positively states a fact 
as of his own knowledge is liable, if the statement is false, has been 





truth of the statement of such fact, while it exculpates from moral fault, does not re- 
lieve from the legal liability to make it good.” 

Goodale v. Middaugh, 8 Colo. App. 223, 231; Water Commissioners v. Robbins, 82 
Conn. 623; Watson v. Jones, 41 Fla. 241, 254. ‘‘When it is shown that the statement 
was material and false, and that the defendant’s situation or means of knowledge 
were such as to make it incumbent upon him as a matter of duty to know whether 
the statement was true or false, the conclusion is almost irresistible that he did know 
that which his duty required him to know. For this reason the law conclusively pre- 
sumes from the existence of these facts that defendant had actual knowledge of the 
falsity of his statement, or, more properly speaking, proof of these facts is sufficient to 
sustain a charge of actual knowledge, dispensing with further proof upon that subject, 
and admitting no proof to rebut the fact of actual knowledge, but only proof to 
rebut the existence of the facts from which such actual knowledge is inferred.” 

Upchurch ». Mizell, 50 Fla. 456; Ward ». Trimble, 103 Ky. 153, 159. “ The 
president of a bank, as between himself and parties not with equal means of 
knowledge of the bank’s condition, must be held to know the condition of the bank 
and consequently whether the statement published as to its condition is true or false. 
In such cases the presumption of knowledge by the president cannot be avoided by — 
showing that he, in fact, did not know. This harsh rule does not apply, however, to 
the director of a bank. In an action against a bank, it would not be allowed to say, 
that its directors were ignorant of the bank’s condition, for in such case the law pre- 
sumes that the directors know every entry made by the subordinate officers; but in 
an action against the director, personally, no such presumption exists. (Bank v. Caper- 
ton, 87 Ky. 306.) However, if this bank statement of December 31, 1887, as published 
and circulated over the signature of the directors, with their knowledge, it would be 
prima facie evidence that they knew whether the same was true or false; but as to a 
director, he may by proof rebut this presumption of knowledge as to the truth of the 
statement, which, as said above, the president would not be permitted to do.” 

Trimble v. Reid, 19 Ky. L. Rep. 604; Braley v. Powers, 92 Me. 203, 209. “It 
is not always necessary to prove that the defendant knew that the facts stated by 
him were false. ‘If he states as of his own knowledge material facts susceptible 
of knowledge, which are false, it is a fraud which renders him liable to the party who 
relies and acts upon the statement as true, and it is no defense that he believed the 
facts to be true. The falsity and fraud consist in representing that he knows the facts 
to be true of his own knowledge, when he has not such knowledge.’ (Titchfield ». 
Hutchinson, 117 Mass. 195.) And in Cole v. Cassidy, 138 Mass. 427, 1: was held that 
under such circumstances the defendant would be liable, althoux! he believed and 
had reasonable cause to believe his representations to be true.” 

Atlas Shoe Co. v. Bechard, 102 Me. 197, 203; Phelps ». G. C. & ©. Bh. R. Co, 
60 Md. 536 (cf. Cahill v. Applegarth, 98 Md. 493); Fisher v. Mellen, to; Mass. 503; 
Chatham Furnace Co. v. Moffatt, 147 Mass. 403; Weeks v. Currier, 172 \foss. 52, 55; 
Arnold v. Teel, 182 Mass. 1, 4; Adams v. Collins, 196 Mass. 422; Aldrich ». Scribner, 
154 Mich. 23; Bullitt v. Farrar, 42 Minn. 8 (see also Riggs v. Thorpe, 67 Minn. 217; 
Charles P. Kellogg Co. ». Holm, 82 Minn. 416); Sims ». Eiland, 57 \liss. 83, 8s. 
“The second plea, which avers in substance that the defendants ‘honestly believed’ 
their representation to be true when they made it, was a sufficient answer to the declara- 
tion, and the demurrer to it was properly overruled. The replication, that the defend- 
ants had no reasonable ground to believe that their representation was true when ‘he 
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somewhat confused with the doctrine that if no reasonable ground 
existed for the statement, it is evidence of fraud, or is evidence 
enough to make out a primé facie case of fraud; but the decisions 
in Massachusetts and other jurisdictions here relied on certainly 
go farther than this. A somewhat more subtle line of reasoning, 
however, may be suggested by those who believe the cases on 
deceit as a tort are in the main consistent. It may be urged 
that the authorities, including Derry v. Peek, are agreed that a 
statement made “recklessly, careless whether it be true or false,”’ ** 





made it, is an argumentative denial that they did believe it, for one cannot believe 
what he has no reasonable ground to believe. . . . The only question is, whether a 
replication traversing the plea is good. Clearly it is.” (Cf. Vincent v. Corbett, 94 
Miss. 46). 

Phillips », Jones, 12 Neb. 213; Johnson v. Gulick, 46 Neb. 817, 821: Gerner ». 
Mosher, 58 Neb. 135, 154. ‘“‘The defendants in the present suit, who as directors 
attested the reports made by the Capital National Bank to the comptroller of the 
currency, by such act vouched for, or certified to, the absolute truthfulness of the 
statements therein contained, and not that the report was correct so far as the direc- 
tors knew or had been advised by the proper performance of their duties as directors. 
The means of information, this record shows, were accessible to them. It was their 
duty to know whether the reports were correct or not.” 

Tate v. Bates, 118 N. C. 287; Houston v. Thornton, 122 N. C. 365, 373. “There 
is no allegation or proof that these defendants were guilty of fraud or had actual 
knowledge of the frauds, or that they knew the representations in the published 
reports were fraudulent. On the contrary, the basis of the action is that these defend- 
ants were men of high character, who would not participate in or connive at fraud, 
and for that very reason when the reports of the bank were published, the plaintiff, 
relying on the well-known character of these defendants, trusted implicitly to the cor- 
rectness of such statements and was misled, to her damage $1100, into buying the 
eleven shares of the capital stock of the bank, which were wholly worthless, and en- 
tailed liability on her besides. It is no answer to this to say that the defendants them- 
selves were also misled as to the condition of the bank and suffered loss. They had 
opportunity to know the true condition of the bank. They ought to have known. 
It was their duty to know. They should not have permitted statements to go out upon. 
their authority as to the condition of the bank which were untrue, and relying upon. 
which the plaintiff was led into loss. It may be a hardship upon these defendants, but 
it Would be a greater hardship upon the public and destructive of confidence in banks 
if directors of good character, whose names are useful in drawing patronage, are ab- 
solved from responsibility for fraudulent representations whereby the public are duped 
and defrauded, because such directors had no actual knowledge of the frauds and 
did not participate in them. ‘Ignorance will not excuse when they had means of 
knowledge.’” 

Whitehurst v. Life Ins. Co., 149 N. C. 273; Howe »v. Martin, 23 Okl. 561; Bower 
v. Fenn, 90 Pa. 359; McCabe »v. Desnoyers, 20 S. Dak. 581; Shea ». Mabry, 1 Lea 
(Tenn.) 319, 342; Seale v. Baker, 70 Tex. 283; Giddings v. Baker, 80 Tex. 308; 
Oneal ». Weisman, 39 Tex. Civ. App. 592; Barclay v. Deyerle, 116 S. W. 123 (Tex. 
Civ. App.); Krause ». Busacker, 105 Wis. 350. 

48 Lord Herschell in Derry v. Peek, 14 App. Cas. 337, 375. 
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is fraudulent. This idea was expressed by Lord Blackburn in the 
House of Lords some years before the decision of Derry v. Peek: 
“Tf when a man thinks it highly probable that a thing exists, he 
chooses to say he knows the thing exists, that is really asserting 
what is false — it is positive fraud.” *® Now one who asserts as a 
fact something of which he has no positive knowledge, not only 
asserts that the fact is as he states — something which he may well 
believe — but also impliedly that he knows it is so or that he has 
an adequate basis of information. If this is not true he is asserting 
a falsehood as much as if he did not believe the truth of his express 
statement.*° 

This line of reasoning would probably be accepted by most 
courts, and in many decisions it is followed under one mode of state- 
ment or another without being continued to the inquiries to which 
it naturally leads, namely, Does it make any difference that the 
speaker believes that he has knowledge or that he has an adequate 
basis of information when in fact he has not, or that he speaks 
believing what he says to be true, but without much reflection and 
without consciousness of the paucity of his information? It is a 
merit of Derry v. Peek that the House of Lords at least makes its 
position clear. In its view these inquiries are of vital importance. 
In each opinion this is made evident — perhaps least so in the 
elaborate opinion of Lord Herschell, but even his language seems 
to leave no doubt that he believed that conscious dishonesty of the 
defendant must be shown. 

On the other hand, in the American cases cited above the court 
proceeded upon the theory that the plaintiff must recover if the 
defendant asserted as matter of his own knowledge something 
which in fact he did not know, or for which he had no reasonable 
basis of belief. 

In some jurisdictions the court squarely states that the defend- 
ant is liable for the consequences of a positive misstatement of 
facts as to which he ought to be informed, or at least is liable if 
he had no reasonable ground for believing the truth of his state- 
ment. In others the same principle is veiled under the guise of a 
conclusive presumption, but in all of them, under the rules enun- 
ciated by the courts, a defendant may be held liable though in fact 





49 Brownlie v. Campbell, 5 App. Cas. 925, 953. 
50 See Pollock, Fraud in British India, 43. 
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he honestly believed not only that the statement that he made was 
true, but also that he knew it to be true.* In some of the cases 
cited it may be that the actual facts involved did not require so 
extreme a statement, but in most of them the point was neces- 
sarily involved in the decision of the court. In Michigan the court 
has gone perhaps as far as anywhere in holding a defendant liable 
for innocent misrepresentation. It is broadly laid down 


“that the doctrine is settled here, by a long line of cases, that if there 
was in fact a misrepresentation, though made innocently, and its decep- 
tive influence was effective, the consequences to the plaintiff being as 
serious as though it had proceeded from a vicious purpose, he would 
have a right of action for the damages caused thereby either at law or 
in equity.” * 


This doctrine, however, has been later so far limited as to cover 
only cases where the profit of the misrepresentation enures to the 
benefit of the defendant, or he is a party to a contract with the 
plaintiff induced by the misrepresentation.® No such limitation 
however is contained in the provision of the California Civil Code: * 


“A deceit within the meaning of the last section is either . . . 2. The 
assertion, as a fact, of that which is not true, by one who has no reasonable 
ground for believing it to be true.” 


This provision has been adopted in identical words in Montana,™ 
North Dakota,® and South Dakota.*’ But it will be observed that 
under such a statute innocent misrepresentation must be at least ~ 
accompanied by carelessness to afford a cause of action. 

Undoubtedly there are many decisions and more dicta opposed 
to the authorities which have just been cited, but there is certainly 





81 In’ other jurisdictions, as in New York, for instance, though it is agreed that 
making a statement as of actual knowledge may amount to a fraud, the court makes 
it clear that this can only be when the defendant not only does not in fact know the 
truth of what he asserts, but is conscious that he does not know it. Hadcock v. Osmer, 
153 N. Y. 604. So in Corey v. Boynton, 82 Vt. 257. This accords with the English 
doctrine. 

8 Holcomb v. Noble, 69 Mich. 396, citing Baughman ». Gould, 45 Mich. 483; 
Converse v. Blumrich, 14 Mich. 109; Steinbach v. Hill, 25 Mich. 78; Webster »v. Bailey, 
31 Mich. 36; Starkweather v. Benjamin, 32 Mich. 305; Beebe v. Knapp, 28 Mich. 53. 

§ Aldrich v. Scribner, 154 Mich. 23. 

% Sec. 1710, 2. 5% Civil Code, sec. 5073, 2. 

% Civil Code, sec. 5388, 2. 57 Civil Code, sec. 1293, 2. 

28 
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enough authority to put the bench and bar upon inquiry as to the 
intrinsic merit of the proposition that one who makes a positive 
statement of fact in regard to a matter about which he may reason- 
ably be supposed to have special means of information, and makes 
the statement for the purpose, or apparent purpose, of inducing 
another to enter into a business transaction, is liable if the statement 
is false. 

The use of the words “fraud” and “‘deceit” have probably exer- 
cised an unfortunate influence in the development of the law on 
the subject. These words naturally import consciously dishonest 
conduct on the part of the defendant. Moreover, the difficulty in 
extending the limits of liability beyond cases where the defendant 
is consciously dishonest has been increased by the objection of 
modern judges and lawyers to the use of fiction in expressing the 
law. Conclusive presumptions are not now much favored, and such 
terms as “ constructive fraud ”’ and “ legal fraud ” share the disfavor 
into which conclusive presumptions of fraud have fallen. This 
disposition is certainly not to be quarreled with. It is better to 
state the law in terms which will give rise to as little misunder- 
standing as possible; but the result reached by means of fictitious 
statement must not be discarded with the fiction when, as has com- 
monly been the case with fictions in the law, the result reached is 
desirable though the mode of statement is confusing. 

The real issue which should be discussed is thus constantly ob- 
scured by the terminology of the subject. The real issue is no less 
than this: When a defendant has induced another to act by repre- 
sentations false in fact though not dishonestly made, and damage 
has directly resulted from the action taken, who should bear the 
loss? 

In considering which doctrine is the better, consideration should 
be given chiefly to two things. First: logical consistency with it- 
self in all parts of the law governing misrepresentation. Secondly: 
the inherent justice of the rule proposed. That the law of mis- 
representation as laid down in Derry v. Peek is hopelessly incon- 
sistent with the law governing misrepresentation when relied on 
as the basis of warranty or estoppel, can hardly be denied. Ad- 
herence to what may be regarded as established English doctrine 
in deceit, estoppel, and warranty is absolutely illogical, and with 
simplified pleading becomes nearly, if not quite, impossible. It 
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is a just ground of reproach to the law if a harmonious doctrine 
cannot be developed. 

The inherent justice of the severer rule of liability which in some 
cases at least holds a speaker liable for damages for false repre- 
sentations, though his intentions were innocent and his statements 
honestly intended, is equally clear. However honest his state of 
mind, he has induced another to act, and damage has been thereby 
caused. If it be added that the plaintiff had just reason to attribute 
to the defendant accurate knowledge of what he was talking about, 
and the statement related to a matter of business in regard to which 
action was to be expected, every moral reason exists for holding 
the defendant liable. 

The precise limits of liability in damages for honest misrepre- 
sentation are not fixed at the same place by all the courts which 
hold that such liability may exist. Two qualifying principles may 
claim some support in authority or reason. The first of these finds 
support in the early law, in the dissenting opinion in Pasley 2. 
Freeman, and in sundry expressions in modern decisions, as 
in Michigan.** This principle would confine liability to cases 
where the misrepresentation was made to induce another to enter 
into a contract with the person making the misrepresentation, and 
would be consistent with the modern law of seller’s warranty, and 
indeed would find its chief support in cases relating to sales. On 
the other hand, the principle, though not inconsistent with most 
decisions relating to the implied warranty by an agent of his author- 
ity, since most of them relate to cases where the agent purported 
to enter into a contract, has been expressly repudiated by the House 
of Lords as a limitation on the agent’s liability.*® Further, there is 
no such limitation to liability for misrepresentation created by 
means of an estoppel, and in the action of deceit the authority, both 
of courts which approve of Derry v. Peek and of courts which do 
not, gives little support for a distinction between representations 
which induce a contract with the person making them and repre- 
sentations which induce a contract with another person, or indeed 
any other detrimental action. Nor is it easy to see on logical or 
ethical grounds why such a distinction should be made. 

The second qualifying principle suggested is that no liability 





58 Aldrich ». Scribner, 154 Mich. 23. 
59 Starkey v. Bank of England, [1903] A. C. 114. 
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should exist if there was reasonable ground for believing that the 
statements made were true. This amounts in effect to denying 
liability unless the statement was made negligently, though it is 
not, in terms at least, an adoption of the action on the case for 
negligence for carelessly spoken words. A court might indeed 
adopt this qualifying principle without holding doctrines of con- 
tributory negligence applicable. The statutes of California and 
other states cited above excuse a defendant from liability if he had 
reasonable ground for believing his statement to be true. A sim- 
ilar doctrine seems to exist in North Carolina.” It is certainly by 
no means clear that the courts of these states would put the whole 
subject on the footing of a duty to use reasonable care in regard to 
spoken or written words. 

It has, however, been ably urged that, subject to appropriate 
limitations, an action on the case for negligence is properly appli- 
cable to misrepresentations made carelessly but not dishonestly.™ 
Doubtless under any theory of liability which excludes dishonesty 
as a necessary element of the cause of action it will generally be 
found that a defendant who is held liable has been guilty of culpable 
negligence. But there are objections to throwing the whole matter 
into the law of negligence, and treating spoken words in the same 
way that acts are treated. In the first place, the law of liability 
for false representations has grown up on other lines than the law 
of negligence. There is a violation of historical continuity in forc- 
ing the two together. This should not be an insuperable obstacle 
if logic and practical convenience demanded the joinder, but this 
does not seem true. Neither the law of warranty nor that of es- 
toppel is based on negligence, so that no general consistency of the 
law governing misrepresentation would be attained. Furthermore, 
if negligence is to be the basis of liability for words regarded from 
the standpoint of misrepresentation, the same test should logically 
be applied to defamatory words; but the whole law of defamation 
is inconsistent with any application of the law of negligence to 
either spoken or written words, for the law governing defamation 
“is not a law requiring care and caution in greater or less degree, 
but a law of absolute responsibility qualified by absolute excep- 





60 See cases cited in note 47, p. 431. 


1 Judge Smith, 14 Harv. L. Rev. 184, cited and followed in Cunningham 2. C. R. 
Pease Co., 74 N. H. 435. 
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tions.” ® It is also an objection that if an action for negligent mis- 
representation as such were permitted, it would be necessary to 
limit somewhat arbitrarily the scope of the action; for it is prob- 
ably true, as has often been said, that to hold every man liable for 
the consequences of words carelessly spoken would be to impose 
a degree of liability beyond what is reasonable. Again, the doc- 
trine of contributory negligence would be troublesome to apply. 
Is it contributory negligence for a man to rely on what he is told by 
a person in a position to know, and to fail to make an investigation 
for himself ? Though many decisions require that a plaintiff should 
not have been too foolish in believing what no reasonable man in 
his position should believe, it is going too far, both in reason and 
on the authorities, to say that a plaintiff, unless his conduct was 
not wholly irrational, should lose his rights because he failed to 
make independent investigation and believed what he was told. 
It should not lie in the mouth of the man who induced his reliance 
to assert that the reliance was negligent.* If a man makes a state- 
ment in regard to a matter upon which his Learer may reasonably 
suppose he has the means of information, and that he is speaking 
with full knowledge, and the statement is made as part of a business 
transaction, or to induce action from which the speaker expects to 
gain an advantage, he should be held liable for his misstatement. 
Such a principle most nearly harmonizes the law of misrepresenta- 
tion in its various aspects. 

To avoid misapprehension it should be added that where a 
person is because of a contract of employment under a duty to 
speak, as by making a report or giving an opinion as an expert, 
the law of negligence governs his liability. “As a consequence of 
his contract of employment the law throws the risk of his state- 
ments upon him at an earlier point than it would do otherwise. 
But for the contract he would not be liable for statements unless 
fraudulent, or for advice unless dishonest.” 

The idea that a consciously dishonest state of mind is essential 
for an action of tort for deceit leads to other consequences than 
decisions that the statement made by the defendant must be known 





® Pollock, Torts, 8 ed., 553 n. See also Peck ». Tribune Co., 214 U. S. 185. 

® Goodale v. Middaugh, 8 Colo. App. 223, 231; Gerner v. Mosher, 58 Neb. 135; 
Bower v. Fenn, 90 Pa. 359; Krause v. Busacker, 105 Wis. 350. 

* Corey v. Eastman, 166 Mass. 279, 287, per Holmes, J. 
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by him to be false. For instance, if the defendant makes a state- 
ment which is false if his words are given the natural meaning 
which his hearer would give them, but which are true if taken in 
some unnatural sense which he himself put upon them, there is no 
dishonesty in the defendant, even though he knew that the facts 
did not accord with the natural meaning of his words, provided 
that natural meaning did not occur to him. Both in England and 
in Massachusetts it has been held that under these circumstances 
a defendant is not liable. 

In the Massachusetts decision the dissenting opinion of Holmes, J., 
in which Field, C. J., concurred, is a very effective argument against 
the view of the majority of the court. It seems odd that in Massa- 
chusetts, where it has been held since, as well as before, the decision 
in question, that a man who positively asserts as facts matters 
about which he should be expected to know, is liable, although he 
thinks he knows, it should also be held that a man who asserts what 
is false, and what he knows is false, if his words be taken in their 
natural meaning, may, if he used them in an unnatural sense, prove 
this and so escape liability. 

There seems no reason whatever for not holding a defendant for 
the natural consequences of his actions when the question involved 
relates to tort as well as when it relates to contract. In the forma- 
tion of contracts the parties are rightly held to the natural mean- 
ing of what they say. It can only be the idea, induced by the words 
“fraud” and ‘‘deceit,” that conscious dishonesty is necessary which 
can have brought about a different result in an action of tort. 

In England the courts have gone still farther in consequence of 
the doctrine that a guilty state of mind is a necessary element: in 
order to make the defendant liable. Both in Derry v. Peek © and 
in Angus v. Clifford ®’ the court held that no recovery could be had 
though the defendants made statements which were untrue and 
which it is absolutely impossible to suppose they did not know 
were untrue. On the most favorable view the courts simply did 
not think that the-untruth was believed to be of any importance 
by the defendants, who therefore had no intent to defraud if that 





® Derry v. Peek, 14 App. Cas. 337; Angus ». Clifford [1891], 2 Ch. 449 (Ct. App.) 
Nash v. Minnesota Title & Trust Co., 163 Mass. 574. 

% 14 App. Cas. 337. 
_ © [1891] 2 Ch. 449 (Ct. App.). 
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word be used in the sense naturally given toit. In Derry v. Peek 
the defendants stated that their company had a right to use steam 
motive power for its cars. In fact the defendant directors confi- 
dently expected to get that right, but that all of them supposed, 
or could have supposed, that they actually had it is incredible. 
Lord Bramwell alone squarely faced and justified all that was 
involved in the decision of the court. He said: 


“Tt is also certain that the defendants knew what the truth was, and 
therefore knew that what they said was untrue. But it does not follow 
that the statement was fraudulently made. .. . A man may know it 
[the truth], and yet it may not be present to his mind at the moment 
of speaking; or if the fact is present to his mind, it may not occur to 
him to be of any use to mention it.” ® 


So in Angus v. Clifford the defendant stated that a certain pub- 
lished report of an expert on the company’s property had been 
made for the directors. In fact the report had not been made for 
the directors, but for the promoters who sold the property to the 
company. It is impossible to suppose that the directors did not 
know this. Some members at least of the court tried to rest the 
case on the ground that the defendants were not using the pub- 


lished words of the prospectus in the natural sense in which the 
plaintiff understood them; but that ‘made for the directors” can 
by anybody ever have been supposed to mean “made for some one 
else” is absurd, and all members of the court lay stress on the point 
that the defendants did not regard the misrepresentation of fact 
as “important.” If conscious dishonesty on the part of the defend- 
ant is a necessary element of tort for misrepresentation these deci- 
sions are right, but they represent a distinctly lower standard of 
morality and justice than the contrary decisions. Moreover, 
the standard which they adopt is very difficult to apply. A de- 
fendant who is charged with false representations, and who can 
escape by making out that his intentions were honest though his 
words naturally understood were false, will rarely fail to testify 
to his own honesty of intention. The issue thus raised of the de- 





68 14 App. Cas. 337, 348. 

69 In Grosh v. Ivanhoe Land Co., 95 Va. 161, the vendor of town lots falsely repre- 
sented that railroads and other enterprises were established in the town. He was 
held none the less liable because he believed that they soon would be. See also Whiting 
v. Price, 169 Mass. 576. 
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fendant’s state of mind is difficult to try, and attempts at its decision 
are quite as likely to promote perjury as justice. 

It may properly be urged that the measure of damages in an 
action for deceit differs from that applicable to actions for breach 
of warranty or to actions based on estoppel. In an action of tort 
for deceit it may be said that the law should endeavor to place the 
plaintiff in as good a position as he would have been in had no tort 
been committed; that is, if the plaintiff had not entered into the 
bargain at all. On the other hand, for misrepresentation which 
amounts to a warranty or estoppel the defendant is compelled to 
place the plaintiff in as good a position as he would have been in 
had the misrepresentation been true. Undoubtedly this difference 
in theory exists, though as matter of fact the weight of authority in 
this country gives the plaintiff the same measure of damages in 
tort for deceit as it gives for breach of warranty.” But the vital 
question concerns liability and not the measure of damages for it. 
If it be granted that the defendant should be liable for honest mis- 
representation to the extent suggested, it is of little comparative 
importance whether the liability should be to make the represen- 
tation good, or to make good the loss incurred by reliance upon it. 
There is authority for either way of dealing with the liability. 

Samuel Williston. 


Harvarp Law ScHOooL. 





7 See Williston, Sales, sec. 613. 





ADMINISTRATIVE EXERCISE OF THE POLICE POWER. 44! 


ADMINISTRATIVE EXERCISE OF THE 
POLICE POWER, 


[Concluded.] 


Il. 


JupIcIAL REVIEW IN ACTIONS FOR DAMAGES. 


HENEVER administrative action in the exercise of the 
police power takes the form of the issue of an order to an 
individual, he may by prompt petition to the courts secure a 
judicial ruling as to the validity of the administrative command. 
The same possibility of relief is open to him when he complains 
that the administration denies him permission to take some action 
for which its consent is necessary under the law. But other methods 
of administrative procedure may be so summary that an action 
for damages affords the only possible means of relief. And wherever 


loss has actually accrued through administrative action, money 
compensation is essential to complete redress for any official wrong. 


A. Liability of Public Corporations. 


(1) The State. — No action can be maintained against the state 
without its consent. Even where a statute creates a court of claims 
with jurisdiction over demands against the state, it is held that 
the state is not made a debtor by the unauthorized acts of officers 
in destroying what is not in fact a nuisance.’ In a case where the 
court declined to interfere with commissioners in appraising the 
value of diseased cattle killed, to determine the compensation due 
. from the state under the statute, it was declared that if healthy 
cattle were killed, the state was not responsible.” 

(2) Municipalities. — Municipal corporations are not immune 
from the process of the courts; but, by the great weight of author- 
ity, no action lies against a municipality for the wrongful acts of 





1 Houston v. The State, 98 Wis. 481 (1898). 
2 Shipman v. State Live Stock Commission, 115 Mich. 488 (1898). 
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its officers in executing police ordinances.’ The decisions are based 
upon the grounds that the police officers, though chosen by the 
city, are not servants of the municipality, but general officers,‘ 
and also that the city is exercising the police power, not for its 
benefit or interest in its corporate capacity, but for the public 
good.® No liability can be enforced for mere wrongful refusal to 
issue a license,® or wrongful revocation of a license.’ But in some 
jurisdictions municipalities are held liable for the positive tres- 
passes of their officers in enforcing police measures.* Such liability 
is sometimes imposed directly by statute. The question whether 
property destroyed was in fact a nuisance presents itself for judicial 
cognizance also in suits under statutes making a city or county 
liable for damages done by mobs.?® 


B. Liability of Officers. 


(1) Denial of Permission. — No action can be maintained against 
an officer personally for his failure to take action in enforcing the 
police power,’ or for his refusal to extend permission to do some 
act for which a license is required. In an early New York decision, 


where action was brought against an inspector-general of provisions 





8 Hand »v. Philadelphia, 8 Pa. Co. Ct. Rep. 213 (1890), city held not liable for act 
of health officer in removing to a pest-house a person not in fact infected with small- 
pox. Plaintiff had already recovered damages from the officer personally; but the 
case does not appear to have been appealed to a higher court. Evans »v. City of 
Kankakee, 231 Ill. 223 (1907), city not liable for negligent fumigation of city cala- 
boose by its officers. 

* Beeks v. Dickinson County, 131 Iowa 244 (1906); Valentine ». Englewood, 76 
N. J. L. 509 (1908). 

5 Boehm & Loeber v. Baltimore, 61 Md. 259 (1884); Gilboy v. City of Detroit, 
115 Mich. 121 (1897). 

6 Butler v. City of Moberly, 131 Mo. App. 172 (1908). 

7 Claussen v. City of Luverne, 103 Minn. 491 (1908). 

8 Mayor »v. Mitchell, 79 Ga. 807 (1887). In Faucheux v. Town of St. Martin- 
ville, 45 So. 600 (La. 1908), it was held error to dismiss action against town for de- 
struction of plaintiff’s house by order of the corporation and mayor, because the 
town is primd-facie liable and has the burden to prove that the acts of its agents are 
wholly ultra vires. Cf. Sumner v. Philadeiphia, Fed. Cas. 13, 611 (1873), where city 
was held liable for wrongful detention of vessel for quarantine. 

® Ely v. Board of Supervisors, 36 N. Y. 297 (1867); Brightman v. Bristol, 65 Me. 
426 (1876). 

10 Whidden v. Cheever, 44 Atl. 908 (N. H. 1897), not liable to landlord for refusal 
to order small-pox tenant transferred to a pest-house. 
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for condemning certain beef as unmerchantable, Judge Livingston 
declared that 


“an officer, acting under a commission from government, who is en- 
joined by law to the performance of certain things, if in his judgment 
or opinion the requisites therein mentioned have been complied with, 

. is not answerable to a party, who may conceive himself aggrieved 
for an omission arising from mistake or mere want of skill.” 4 


And a half century later the California court, in holding that the 
power of the board of pilot commissioners was quasi-judicial and 
that they were not civilly answerable for denying a license, an- 
nounced that ‘‘whenever, from the necessity of the case, the law 
is obliged to trust to the sound judgment and discretion of an 
officer, public policy demands that he be protected from the con- 
sequences of an erroneous judgment.” But an officer may be 
held responsible for libel or slander in connection with his dis- 
approval of goods inspected.” 


Actions for damages, however, are usually based not on non-feas- 
ance, but on some positive action which results in actual interference 
with person or property. But the personal liability of those who 
exercise governmental authority does not follow of necessity from 
the fact that in other proceedings their action might be modified or 
annulled by the courts. A legislator may vote for an unconstitu- 
tional statute, an inferior judicial officer may issue a decree which 
a higher court will later reverse, and yet neither be responsible in 
damages to individuals aggrieved. 

(2) General Regulations. — The issue of general regulations by 
an administrative body is so akin to the exercise of legislative 
power, that those who issue the regulation are not personally 
responsible merely for having cast their vote.“ Few would venture 
to exercise the discretion vested, at the risk of being called upon 
to justify their action in a thousand suits for damages. 

But the immunity given to those who issue the regulation does 
not leave the individual without remedy. A regulation which the 





11 Seaman »v. Patten, 2 Caines N. Y. Term Rep. 312 (1805). 

12 Downer v. Lent, 6 Cal. 94 (1856). 

33 Hubbard v. Alleyn, 200 Mass. 166 (1908). 

4 Jones v. Loving, 55 Miss. 109 (1877); Baker v. State, 27 Ind. 485 (1867), semble. 
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courts deem improper furnishes no protection to inferior officials 
who execute it.” 

(3) Special Orders and Adjudications.— Where the administra- 
tive order relates to an individual instance, the function performed 
is similar to that commonly entrusted to the courts. For every 
special order, whether based on conditions peculiar to the indi- 
vidual instance or common to the general class to which it belongs, 
involves the determination that the concrete case falls within some 
general rule. 

Shall the officers who exercise this power receive the immunity 
accorded to the judiciary? 

The rule in favor of judicial officers is deemed necessary to pro- 
tect them in the impartial performance of their duties, that they 
may render the decision they deem just and necessary, without 
fear of the consequences. It is urged that the same considerations 
apply to administrative officers in the exercise of what are often 
termed quasi-judicial functions. 

In dismissing a suit against a meat inspector for the destruction 
of fish which the plaintiff alleged were not in fact unwholesome, 
the court said that the 


“powers conferred are plainly and clearly judicial. ... The officer 
exercising such a power is within the protection of that principle; that 
a judicial officer is not responsible in an action for damages to any one 
for any judgment he may render, however erroneously, negligently, 
ignorantly, corruptly, or maliciously he may act in rendering it, if he 
act within his jurisdiction.” ¥ 


In a similar case against an officer for killing a horse which the 
lower court had found was not in fact afflicted with glanders, Judge 
Devens declared that the decision of the officer should nevertheless 
“be held conclusive, in order that the community may be pro- 
tected, and that those entrusted with the execution of the law may 
safely assume the responsibilities imposed upon them.” ?” 

But this was in a dissenting opinion. And the former case has 
been overruled.!® So that the broad doctrine enunciated is not law. 





% Little v. Barreme, 3 Cranch (U. S.) 170 (1804); Tracy ». Swartwout, 10 Pet. 
(U. S.) 80 (1836). 

16 Fath v. Koeppel, 72 Wis. 289 (1888). 

17 Miller v. Horton, 152 Mass. 540 (1891), infra, p. 448. 

18 Lowe 9. Conroy, 120 Wis. 151 (1904). 
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In considering the liability of officers for the execution of their 
own decrees, a distinction is to be noted between two methods of 
administrative enforcement. It may be direct and immediate, 
without notice to persons affected, or else conditioned on non- 
compliance by the individual with some order specifically brought 
to his attention. In the former case, an action for damages affords 
the only access to the courts; in the latter, upon receipt of the 
order, a bill may be filed to restrain its execution. A denial of the 
injunction after a hearing settles the question of the characteristics 
of the property, and the doctrine of res adjudicata prevents the 
owner from offering evidence as to its condition in an action for 
damages against the officer.!® 

Where the owner neglects either to comply with the order or 
to file a bill to enjoin its enforcement, there are cases which on 
their facts sustain the proposition that in a subsequent action for 
damages, he cannot question the correctness of the administrative 
finding of fact on which the order and its execution are based. In 
Van Wormer v. The Mayor” the board of health tore down the 
house of the plaintiff after he had disregarded their order of removal. 
In the subsequent suit for damages it was held that evidence to 
show that there was in fact no nuisance was properly rejected, as 
that point “had been adjudicated by the proper tribunal, and was 
not in issue at the circuit.” In Raymond v. Fish “ the owner failed 
to remove certain brush as ordered, and it was destroyed by the 
board. Judgment was given in their favor, although the trial court 
had found expressly that the property destroyed was not the 
origin or a producing cause of disease. 

There is thus authority which tends to establish that where 
administrative execution is merely a substitute for action required 
of the owner, a suit for damages against those who issue the order 
-is not the proper proceeding in which to question the existence of 
the facts on which it is based. These decisions were based on 
broader grounds than that the plaintiff was barred by his failure 
to seek judicial relief in the interim between the receipt of the 
order and the invasion of his property.“ But we may question 





19 Wheeler et al. v. City of Aberdeen e¢ al., 87 Pac. 1061 (Wash. 1906). But it was 
held error to dismiss the action, since it was open to the plaintiffs to show that the 
defendants had acted wantonly and beyond the necessities of the situation. 

20 15 Wend. (N. Y.) 262 (1836). 


1 51 Conn. 80 (1883). 2 See infra, p. 451. 
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the broader principles enunciated, and yet sustain the decrees on 
the doctrine suggested. For it would seem a salutary rule which 
requires the owner to seek the aid of the courts before the mischief 
is done, and while the property is still in existence as a source of 
evidence, or else to be bound by the administrative determination. 
This affords to the officer the protection essential to efficient exe- 
cution of the law, and withholds judicial relief from the owner 
only by reason of his prior laches. 

Some have sought to sustain Raymond 2. Fish and Van Wormer 
vy. The Mayor, not on the ground that there was opportunity for 
a judicial hearing at some prior time, but on the theory that the 
owner’s rights were adequately protected because he had been 
accorded a hearing before the administration.“ In Van Wormer 
vy. The Mayor the court seems to assume that under the statute a 
hearing was necessary, and finds that the statute had been sub- 
stantially though not technically complied with. But in Raymond 
v. Fish no hearing seems to be necessary from such portions of the 
statute as are quoted in the opinion; and no mention of such neces- 
sity appears in the discussion of the court. And from the statement 
of facts it appeared that no hearing had been accorded as to the 
issue of the particular order of whose enforcement the plaintiff 
complained.“ But the granting of a hearing before the issue of 
the order would seem to be immaterial, if the basis for denying 
judicial review in the action for damages is the prior opportunity 
to be heard in judicial proceedings before the order is carried into 
effect. 

(4) Administrative Execution. — Such opportunity is of course 
foreclosed by execution not preceded by notice to the owner to 
take action himself. The question in such cases is squarely pre- 
sented: is a judicial hearing necessary? No such requirement 
exists in respect to the accuracy of administrative ascertainments 
of value for purposes of taxation. Assessors are accorded the same 
immunity enjoyed by judicial officers. But in considering the 
analogy between judicial and administrative action, it is to be noted 
that in judicial proceedings due process inexorably requires notice 
and an opportunity to be heard. These are also prerequisite to 
the findings of assessors. But in the exercise of the police power, 





% See infra, p. 451 et seq. 
% See infra, p. 452. 
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notice and a hearing before the administration are often not essen- 
tial. In such instances the analogy fails. 

(a) In absence of opportunity to be heard. — The law is clear, there- 
fore, that when a hearing has been impossible before either the 
administration or the courts, the officer who has destroyed property 
must establish in the suit for damages that it possessed the char- 
acteristics which he claims to have found, and that its condition 
justified his action. 

In Lowe v. Conroy * the Wisconsin court conceded the general 
principle announced previously in Fath v. Koeppel,”’ but added: 


“The facts show that the respondent’s private property rights have 
been unjustly invaded and that he is remediless in law unless those 
who did the trespass are liable. Under such circumstances the rule 
applies that even quasi-judicial officers may be subject to a personal 
liability, since the discretion in which such officers are protected must 
be limited to the line where their acts invade the private property rights 
of another, for which the law affords no redress other than an action 
against the one actually committing the trespass.” 


In Pearson v. Zehr ** the court received the evidence of farmers 
and others not veterinarians, and sustained a judgment against 
members of the Board of Live Stock Commissioners for killing 
horses which the jury found did not in fact have glanders, saying 
that unless the fact of glanders exists, the slaughter is done without 
authority of law, although the board acted in good faith, had 
reasonable grounds for their belief, and had made an honest and 
careful investigation. 

Thus it would seem that the opinions of experts may be out- 
weighed by the conclusions of the untrained, and that those who 
endeavor honestly and carefully to perform the duties entrusted 
to them by law to protect the community against danger may be 
subject to the findings of a jury with respect to matters frequently 
arousing popular passion and prejudice hostile to the enforcement 
of the law.” 





% North American Cold Storage Co. v. Chicago, infra, p. 449; Miller v. Horton, 
infra, p. 448. 

% 120 Wis. 151 (1904). 27 Supra, p. 444. 28 138 Ill. 48 (1891). 

29 The hardships of such a rule and the consequent danger of lax and ineffective 
administration are mitigated in many jurisdictions by statutes placing on the public 
treasury the burden of the expense, in some instances even where the property de- 
stroyed is admittedly noxious. 
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The cases are based on two grounds: the limited jurisdiction 

vested in the administration; and the impossibility of interfering 
with property unless the owner has somehow, somewhere, the 
opportunity to offer evidence as to its condition. 
- The rule is universal that officers are personally liable for acts 
in excess of jurisdiction. The difficulty lies in ascertaining the 
jurisdictionary fact: fish, or unwholesome fish; horses, or horses 
with glanders. The cases have arisen in the absence of express 
statutory provision that the finding of the board should be conclu- 
sive. In Pearson v. Zehr the court declared that unless the fact of 
glanders exists, the slaughter is done without authority of law. 
In Miller v. Horton * the majority held that the statute gave no 
authority unless the horse in fact had glanders; and they pro- 
ceeded on the not unusual assumption that the fact is necessarily 
what is determined to be true in judicial proceedings. The minority, 
on the other hand, were of opinion that the intention of the legis- 
lature was that the right of any agent the commissioners might 
employ should rest, not on the fact that the animal was actually 
affected with glanders, but on the administrative finding and 
condemnation. 

This interpretation raises the question of constitutionality. 
The minority urged that the legislature might consider that self- 
protection required the immediate killing of all horses which a 
competent board deemed infected, whether they were so or not, 
and that innocent horses killed as a sacrifice to necessary self- 
protection need not be paid for. Judge Holmes answered vaguely 
enough that self-protection requires only what is actually neces- 
sary, and not all that may reasonably be believed to be necessary. 
But he added that on that point the court expressed no opinion, 
because in the actual case, actual necessity required only the 
destruction of infected horses, and that was all the legislature 
purported to authorize. His opinion was indicated, however, by 
the observation that 


‘had the statute declared in plain terms, that such healthy animals as 
should be killed by mistake for diseased ones would not be paid for, 
we should deem it a serious question whether such provision could be 
upheld.” 





80 152 Mass. 540 (1891). 
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Any possible dispute must be considered settled since the decla- 
ration of the Supreme Court that the statutes vesting power sum- 
marily to destroy food without giving the owner a chance to be 
heard as to its condition can be sustained only because the deter- 
mination of the officials and the action taken thereon does not 
bind the owner as to the quality of the article destroyed, and that 
it remains open for him in a subsequent suit against the officials 
to introduce evidence of the actual condition of the food.* ° 

It may therefore be taken as established that not even a statu- 
tory prohibition of judicial review would preclude the courts from 
examining the correctness of administrative findings in ex parte 
proceedings, where condemnation is followed by immediate and 
summary destruction. 

But judicial censorship is applied with less severity to determina- 
tions resulting only in some temporary restraint of personal liberty 
or some minor interference with property. An officer is not liable 
in damages for removing a person afflicted with leprosy to a pest- 
house, although such action exceeds the necessities of the situation 
and would be enjoined.” It seems also that there would be no 
liability for removing one to a pest-house where the symptoms 
were not in fact those of a contagious disease. In Brown v. Purdy * 
it is said obiter: 


“Tf there was any case for his judgment, or any fact of appearance or 
symptom as to which a question of small-pox or not could arise, his 
determination was final as to the legality or propriety of removal.” 


And in two recent cases, officers who confined to their homes and 
quarantined persons erroneously assumed to be afflicted with a 
contagious disease were held not personally liable in damages.™ 
In the New Jersey decision there was invasion of property rights 
as well as of personal liberty, for the plaintiff complained of fumi- 
gation as well as restraint. 

In Miller ». Horton the minority argued from an earlier decision 
which held that the legislature might order all imported rags to 
be disinfected, not because all were infected, but because the 





%1 North American Cold Storage Co. ». Chicago, 211 U. S. 306 (1908). See 24 
Harv L. REv. 336. % Kirk ». Wyman, 83 S. C. 372 (1909), semble. 
3 8 N. Y. St. Reporter 143 (1886). 
“4 Beeks v. Dickinson County ef al., 131 Iowa 244 (1906); Valentine v. Englewood, 
76 N. J. L. 509 (1908), infra, p. 454. 
‘ 29 
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danger was too great to permit of discrimination,® that it could 
make a similar order with respect to the killing of all horses which ' 
a respectable board should deem to be so infected. Judge Holmes 
answered by suggesting that there was an important distinction in 
degree at least, between regulating the precautions necessary to 
be taken in keeping property, and in ordering its destruction. 
And he had previously observed that difference of degree is one 
of the distinctions by which the right to exercise police power is 
determined.* 

In other exercises of governmental power affecting property, the 
only administrative findings in ex parte proceedings held not sub- 
ject to review are those adjudged to relate, not to the taking of 
property, but to the granting or denial of some privilege completely 
within the power of the government to confer or to withhold.*’ 
And in such instances there is usually opportunity to question the 
administrative decision in the courts and obtain relief on such 
other grounds as may be open, before the official action has pro- 
duced irreparable injury. 

(b) After a hearing. — When the owner cannot offer his evidence 
before the administration, he may offer it in the courts. Some- 
where there must be a hearing. Frequently the administration 
grants a hearing. ' But the owner who is dissatisfied with its con- 
clusions from the evidence presented may prefer to submit the 
evidence to court and jury. 

Most statutes which permit summary execution without first 
giving the owner an opportunity to take action himself, provide 
also that the administrative decision may be reached upon inspec- 
tion without hearing testimony. For the necessity which pro- 
hibits postponement of execution after action has been determined 
upon, will usually forbid the delay involved in granting a hearing 
before reaching a decision. Conversely, the statutes which require 
a hearing before reaching a conclusion usually permit administra- 
tive execution only in default of action by the owner. So that the 
decisions in suits for damages which have been assumed to deny 
the right of judicial review of conclusions of fact reached by an 





% Train v. Boston Disinfecting Co., 144 Mass. 523 (1887). 

86 Rideout v. Knox, 148 Mass. 368 (1889). 

87 Buttfield v. Stranahan, 192 U. S. 470 (1904); Public Clearing House ». Coyne, 
194 U.S. 497 (1904). 
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administrative body after a hearing are instances where notice to 
abate preceded the abatement of the administration. 

This point, however, has not been noted by the courts; and 
some of the principles declared are broad enough to apply to admin- 
istrative decisions executed without notice. With respect to ex 
parte determinations, the doctrine is clearly opposed to the over- 
whelming weight of authority. It remains to be inquired whether 
it obtains with respect to determinations reached after a hearing. 

Van Wormer v. The Mayor ** was not decided by the court of 
last resort, and the opinion cites no authorities. Its declaration 
that in an action of trespass evidence to show there was in fact 
no nuisance was properly rejected, must compete with a dictum of 
the Court of Appeals some sixty years later to the effect that “‘no 
decision of a board of health, even if made on a hearing, can conclude 
the owner upon the question of nuisance.” * 

In Raymond 2». Fish “ the court propounded this question: 


“Does the statute confer upon the board of health the right to deter- 
mine conclusively in any case what are nuisances and sources of filth 
which endanger the health of the inhabitants, so that if they act in 
good faith and merely err in judgment, the statute will justify the act 
done although the property of a third party may be destroyed ? ” 


The affirmative answer is deduced by the reasoning that since any 
private citizen may abate what is in fact a nuisance which does 
him harm, if the statute gives the officers no additional protection 
it accomplishes nothing by its enactment. It was held, therefore, 
that the statute meant to give the board power to decide the 
matter conclusively in the apparent necessities of the case." But 
the immunity accorded by the decision was confined to “seemingly 
extreme cases,” where there is “reasonable ground to believe that 
immediate action is necessary” and “reasonable ground to believe 
the supposed nuisance to be one in fact.” 





38 Supra, p. 445. 

%9 Health Department ». Trinity Church, 145 N. Y. 32 (1895). See 24 Harv. L, 
REv. 334. 

4 Supra, Pp. 445. 

4 “The statute does not mean to destroy property which is not in fact a nuisance, 
but who shail decide whether it is so? All legal investigations require time and cannot 
be thought of. If the board of health are to decide at their peril, they will not decide 
at all. . . . It would seem absolutely necessary to confer upon some constituted body 
the power to decide the matter conclusively, and to do it summarily, in order to accom- 
plish the object the statute had in view. We think this has been done.” 
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The decision does not purport to be based on the fact that a 
hearing was given. The discussion throughout the opinion is 
equally applicable to summary destruction without prior hearing. 
The positions taken seem squarely opposed to those advanced by 
the majority in Miller ». Horton.” The decisions are to be dis- 
tinguished by the fact that in Raymond 2. Fish the administrative 
execution was preceded by notice, rather than that before reach- 
ing the determination on which the execution was based a hearing 
was there accorded which was absent in Miller v. Horton. For 
the only hearing in Raymond 2. Fish was on July 16 with respect 
to an order issued on August 15, and rescinded on August 24. 
On December 8 the board took up the matter again and voted to 
require owners to remove their brush before December 25. But 
plaintiff had no notice of this contemplated action and no knowl- 
edge of it until four days after it was taken. After September 1 
the malady ceased to be epidemic; so that the owner, if granted 
a hearing as to the issue of the second order, would doubtless have 
urged other considerations than those presented five months pre- 
viously. In Miller v. Horton the plaintiff knew of the examination 
of his horses, and notified those who came to kill them that sur- 
geons employed by him had found no trace of glanders or other 
disease; whereupon action was postponed until after further con- 
sultation with the commissioners. But in that case the court 
looked not at what was actually done, but at what would have 
been permitted under the statute. So far as appears from such 
portions of the statute as are set forth in the opinion of Raymond 
v. Fish, the board, though required to notify the owner to abate 
within some time set, was not obliged to give him any opportunity 
to be heard before the issue of the order. In assessing property 
for taxation, a hearing must be given not as a matter of grace or 
favor, but must be a right secured by the statute. 





, @ Supra, p. 448. 

*® Stuart v. Palmer, 74 N. Y. 183 (1873). This case is cited in a dictum in People 
v. Board of Health, 142 N. Y. 1 (1893), to show that the same rule applies to exer- 
cises of the police power. The court observes that before a final and conclusive deter- 
mination could be made as to the existence of a nuisance, “the party proceeded against 
must have a hearing not as a matter of favor, but as a matter of right, and the right 
to a hearing must be found in the act.” The intimation that under such circum- 
stances the administrative fiat could not be questioned, contrasts strangely with 
another observation in the same opinion to the effect that “if the decisions of these 
boards were final and conclusive, even after a hearing, the citizen would in many cases 
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The only authority cited in Raymond 2. Fish for the point de- 
cided is a dictum in Salem v. Eastern R. R. Co.,“ which suggested 
that though the determination is not conclusive in an action against 
the owner for the expense of abatement, the board to whom the 
determination was confided are protected by it and may safely 
rely upon its validity for their defense. But that case related to 
the alteration and improvement of property, not to its destruction; 
the statute under which the board acted made no provision for 
notice and hearing; and in Miller v. Horton, a later decision of 
the same court, the dictum was expressly disapproved.” 

In Raymond 2». Fish the constitutionality of the interpretation 
put upon the statute is asserted rather than discussed. In speaking 
of the common-law right of one assailed to kill in self-defense, 
though the apparent necessity is not an actual one, the court 
queries: 


“Tf life may be protected by destroying life, when apparently necessary 
but not so in fact, may not life be protected by destroying property 
when apparently necessary though afterwards discovered not so in 
fact?” 


This analogy seems hardly apposite. No health officer is put 


on trial for his life for murdering a horse or for destroying brush. 
The apparent necessity which in prosecutions for homicide re- 
lieves the slayer from criminal responsibility might not be deemed 
sufficient to excuse him from paying damages to the estate of the 
deceased for his error of judgment. 

The reasoning employed in Beeks v. Dickinson County e¢ al.,* 
which held a health officer immune from liability for having quar- 
antined a person not in fact infected with a contagious disease, is 
likewise unsatisfactory. The court says: 





hold his property subject to the judgments of men holding ephemeral positions in 
municipal bodies and boards of health, frequently uneducated and generally unfitted 
to discharge grave judicial functions.” See 24 Harv. L.:REv. 340. 

4 98 Mass. 431 (1868). 

4 Judge Holmes says: “The remark is obiter, and it is doubtful perhaps, on reading 
the whole case, whether it means that the determination would protect them in an 
action for damages, where the statute provides no compensation for property taken 
which is not in fact a nuisance. To give it such effect as a judgment merely would 
be inconsistent with the point decided and with Brigham v. Fayerweather, 140 Mass. 
2." 


131 Iowa 244 (1906), supra, p. 449. 
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“Tt is the modern tendency of judicial opinion to hold that the public 
health is the highest law of the land. . . . This board of health was 
the creation of the statute and its paramount duty was to protect the 
public health; its duty then, was to the public and not to any indi- 
vidual member thereof, except to act honestly and without design to 
injure him. If a health officer fails to do his duty, no individual may 
complain, for the duty is public and the officer is not charged with any 
individual duty to any particular person. If there be no liability for an 
omission of public duty, it would seem to follow without question that 
an erroneous performance should not subject the officer to personal 
liability. It may, it is true, cause an injury to the individual, but it is 
not a wrong because the officer owes the individual no duty beyond 
what we have already stated.” 4 


But the court blinds its eyes to the wide distinction between the 
absence of a positive duty to an individual with respect to some 
service that may be claimed only by the public, and the absence 
of the negative duty owed to all individuals by all individuals, 
whether private citizens or officers, not to invade legally pro- 
tected rights. 

But though present authority may not sustain the proposition 
that finality is to be accorded to administrative decisions whether 
certain property is obnoxious to the police power, the courts are 
tending towards sustaining legislative declarations to that effect. 

In Valentine v. Englewood ** the statute, as quoted in the opinion, 
provided that “‘no suits should be maintained against the board or 
its agents to recover damages for proceedings to abate and remove 
a cause of disease, unless it should be shown that the cause of 
disease did not exist, was not hazardous or prejudicial to the public 
health, and that the board acted without reasonable and probable 
cause to believe that such cause was in fact prejudicial and haz- 





47 The opinion puts strongly the argument of public necessity: “It is unfortunate 
that any individual should suffer loss because of a mistake as to the existence of a 
dangerous disease, and yet the welfare of the public is of such paramount importance 
that a rule should not be established which will have the necessary effect of increas- 
ing the public danger. If health officers, acting in perfect good faith and as their 
judgment dictates, are held liable for a mistake in judgment, the effect upon the 
public health cannot be doubted. . . . If civil liability is to be imposed because of 
a quarantine which is later proved unnecessary, the danger to the public will be greatly 
enhanced, and the effectiveness of the statute greatly impaired. We do not feel like 
announcing such a rule, nor do we believe justice to the individual requires it.” 

# 76 N. J. L. 509 (1908). 
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”? 


ardous to the public health.” The language is susceptible of two 
interpretations. It might be argued that it indicates a distinction 
between the existence of a source of disease and the possibility of 
hazard from such source. A swamp with typhoid germs might 
be deemed a source of disease, and yet be so situated that it was 
not in fact hazardous. It would follow, then, that since the statute 
relates reasonable cause, not to the belief in the existence of the 
source of disease, but to the belief in the possibility of hazard, 
it means to allow suit even where a source of disease exists, if the 
plaintiff can establish ‘‘that the board acted without reasonable 
and probable cause to believe such cause was in fact prejudicial 
and hazardous to the public health.” On the other hand, it may 
be urged that since the purpose of the statute was to limit, not to 
vest a right of action, and its language in specifying exceptions 
to the limitation on the right to sue is cumulative and not in the 
alternative, that it means to condition the right of the plaintiff 
not only on showing that no source of disease existed, but on 
establishing further that the board had no reasonable grounds to 
believe that the alleged source was in fact hazardous. Where the 
alleged source, if it existed, was necessarily hazardous, this would 
require him to show the absence of reasonable grounds for believ- 
ing that the alleged source was one in fact. 

In the case before the court, if any cause of disease existed, it 
was necessarily hazardous. Damages were sought for quarantin- 
ing the plaintiff on the mistaken assumption that his daughter 
had scarlet fever. The trial judge had nonsuited the plaintiff, 
and the higher court conceded that his ruling could not be vindi- 
cated if the actual existence of the disease was essential to the 
justification of the defendants. The issue joined upon the plead- 
ings was only whether there was reasonable and probable cause to 
believe that the symptoms were those of the disease, but the court 
said: “It would be taking too narrow a view of the case to decide 
it upon this question of pleading only. We prefer to rest the deci- 
sion on broader grounds.” Without analysis the statute was inter- 
preted as follows: 


“What our legislature has done in the Health Act is in substance to say 
that anything which may possibly be a cause of disease is subject to the 
regulations of the board of health, when that board has reasonable cause 
to believe that it is in fact a cause of disease. . . . The legislature has 
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itself undertaken in effect to make a nuisance of what the board of 
health shall, upon reasonable and probable cause, determine to be a 
cause of disease.” 


The statute thus construed was held to distinguish the case at 
bar from Miller v. Horton,*® Lowe v. Conroy,® and Pearson »v. 
Zehr. Its constitutionality was sustained on the analogy of Train 
v. Boston Disinfecting Co., and the general principles of public 
welfare and necessity. After referring to decisions sustaining 
statutes requiring an eight-hour law for laborers, compelling vac- 
cination, and declaring places where liquors are sold to be nuisances, 
the opinion says: 


“These cases are but illustrations of the extent to which the highest 
tribunal has gone in vindication of the principle that the individual 
must yield somewhat of his personal rights to society in return for the 
benefits of society which he enjoys. We think it not unreasonable to 
require him in a case like the present to depend for redress upon the 
sense of justice of the public, rather than upon the right of action against 
public officers who have acted, as they thought, for the public weal in 
a matter of public duty.” 


Though the court distinguishes the case at bar from Miller 2. 
Horton ® by reason of the statute, it disagrees with the doctrine 
of the Massachusetts court that in the absence of any statute the 
board has no jurisdiction unless a cause of disease actually exists. 
It is said to be enough if the matter is colorably, though not really 
within their jurisdiction. With telling force Judge Swayze points 
out that Miller v. Horton and similar cases cannot be distinguished 
on the ground of excess of jurisdiction from the many instances in 
other exercises of governmental power, where administrative officials 
are held exempt from suit when called upon to act judicially. 


“Tf a postmaster-general, or a postmaster or a collector of a port, or 
an assessor of taxes are to be immune when their error of judgment 
causes the loss of another’s liberty or property, we think a board of 
health is entitled to a like immunity. A justice of the peace is immune 
if he acts in a matter colorably within his jurisdiction. The underlying 
reason is not the judicial character of the officer, but the judicial char- 
acter of the act, and the public necessity that public agents engaged in 





4° Supra, p. 448. 50 Supra, Pp. 447. 51 Supra, p. 447. 
8 Supra, p. 450. 5 Supra, p. 448. 
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the performance of a public duty in obedience to the command of a 
statute, should not suffer personally for an error of judgment which the 
wisest and most circumspect cannot avoid.” 


It seems clear from the discussion in the opinion that the court 
would not have decided differently, had there been no statute 
limiting the right of action. For, in the endeavor to establish that 
the statute authorizing summary procedure and yet conferring 
immunity proffers due process of law under the Fourteenth Amend- 
ment, it says that due process does not always require notice and 
a hearing, and adds: 


“Where the board of health is required to act upon an emergency, due 
process of law requires only that they should be liable to an action in 
case they act wrongfully; but the action to which they are liable is 
only such action as the law gives. In this case, the common law, as 
we have already shown, gave no right of action if the matter upon which 
the board decided was colorably within its jurisdiction. The object of 
the Fourteenth Amendment was not to give the parties remedies which 
did not exist at common law, but to protect them against hostile action 
by the state depriving them of existing remedies.” 


It seems to smack somewhat of casuistry to say that a statute 
purporting to limit a right of action does not do so, but merely 
enlarges the jurisdiction of an officer, and in another part of the 
opinion to insist that the statute limiting the right of action dis- 
tinguishes the case at bar from the precedents where no such 
statute was present. 

Though the plaintiff in Valentine v. Englewood, as in Miller v. 
Horton, had been permitted to present the opinions of experts 
called by him before the board took its action, this was a matter 
of favor and not of right; and the court regards the action taken 
as though no hearing had been accorded. From this aspect it is 
hardly sound in saying that the statement of the Supreme Court 
that whether assessors shall be held liable for an unlawful assess- 
ment if within their jurisdiction is a matter of general municipal 
law and raises no federal question, is an authority for the propo- 
sition that a statute authorizing such exemption in a case like the 
one at bar does not contravene the Fourteenth Amendment. For 
the Supreme Court has indicated very clearly that a statute author- 
izing the summary destruction of property as a police measure 
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would be invalid under the Fourteenth Amendment, but for the 
fact that the owner could have a judicial determination as to its 
condition in an action for damages against the officer.* The 
statute in the present case can escape from the principle of that 
decision only because the invasion of liberty and property is tem- 
porary and inconsequential when compared with the public danger 
to be averted. 

The opinion in Valentine v. Englewood, though given in a case 
involving only slight interference with property and personal 
liberty, where the consequences of excess of caution would be far 
more serious than those of excess of zeal, clearly points the way 
to an extension of the immunity hitherto accorded to administra- 
tive officials in taking measures to safeguard the public health. 
The advancing trend of judicial opinion is gradually forsaking the 
individualistic doctrines underlying the precedents of an earlier 
generation, and demonstrating the truth of the maxim of Mr. 
Justice Holmes in his lectures on The Common Law that the “life 
of the law is not logic but experience,” or affording illustration 
for the tenets of that school of philosophy which urges that the 
only sound logic is the logic of experience. 

The decrees of the courts, however, still lag behind the utter- 
ances of the opinions. The immunity of officials for acts done in 
enforcing the police power cannot yet be said to be established ex- 
cept where the interference is with personal liberty rather than with 
property, or where the interference with property falls short of 
destruction, or is not executed until the individual has been given 
an opportunity to take action himself and thus enabled by prompt 
action to secure judicial relief in some other proceeding. But it 
may reasonably be expected that the immunity will some day be 
extended to cases where the individual has been able as a matter 
of right to urge before the administration his claims to freedom 
from interference. At present, however, the courts seem still con- 
vinced that when property is destroyed in the exercise of the police 
power the owner must have somewhere in judicial proceedings 
the opportunity to offer evidence as to its condition. The Chan- 
cellor and the jury are regarded as best suited to determine finally 
the disputed question of fact. And thus indirectly the community 
is being forced to assume the burden of loss,» thereby relieving 





& North American Cold Storage Co. v. Chicago, 211 U. S. 306 (1908), supra, p. 449. 
5 See supra, p. 447, note 29. 
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both the owners who are without fault and the administrative 
authorities who may make mistakes in the honest endeavor to 
perform the duties entrusted to them by law. The same solution 
of the vexed problem is suggested by the courts in the instances 
where the burden is now placed on the owner rather than on the 
administrative official. 

Judge Holmes, in Miller v. Horton, doubted the constitution- 
ality of a statute which should “declare in plain terms, that such 
healthy animals as should be killed by mistake for diseased ones, 
should not be paid for.” Probably no statute would announce 
bluntly that an officer should not be liable for destroying property 
erroneously declared injurious, even after a hearing. But in some 
such language as that employed by the statute in Valentine 2. 
Englewood it might accord finality to the determination of an 
expert body, in spite of the contrary finding of twelve other men 
who composed the jury in a suit for damages. 

Much confusion is due to the nebulous purport of the word fact. 
Judicial interpretation invariably identifies it with something de- 
termined to be true in judicial proceedings. A contrary notion 
sometimes prevails among those who suffer from the findings of 
blundering juries. The truth in these matters is not capable of 
absolute mathematical demonstration. We must accept as final 
the opinion of some designated fallible human beings. A jury is 
as prone to error as an expert body. 

In other exercises of governmental power, finality is accorded to 
administrative determinations based on the consideration of evi- 
dence submitted by those whose interests are involved. A tax 
paid on property actually worth twenty thousand dollars but 
erroneously valued at twice that amount cannot be recovered. 
The loss may be greater than the value of a horse or a steer. It 
is thought that the welfare of collective society is promoted by 
vesting the power of final decision in administrative officials. The 
rule may come in time to be applied to the exercise of the police 
power, whenever the courts conclude that this collective advantage 
outweighs the possible injury to individuals who insist that the 
administration has acted erroneously. 

Thomas Reed Powell. 


Bur.incTon, Vt. 
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THE DOCTRINE OF DUE PROCESS OF LAW 
BEFORE THE CIVIL WAR. 


[Continued.]} 
IV. 


T was not destined, therefore, that the doctrine of due process of 
law should enter the general constitutional jurisprudence of the 
United States through the Supreme Court of Alabama. Some court 
more zealous for private rights must be the one to receive the torch 
from the North Carolina court, and indeed one more generally 
conspicuous in the world of citation and precedent than either of 
the Southern courts. At the same time, the final fate of Ex parte 
Dorsey teaches us the character of the exigency that would force 
such a tribunal as the one described to take up with the doctrine 
of due process of law, namely, the advance of Iredell’s doctrine of 
the plenary power of the legislature within the written constitution 
and the consequent gradual retirement into disuse of constitutional 
limitations based upon extra-constitutional grounds. 

The accession of Taney to the Chief Justiceship of the Supreme 
Court marks an epoch in the history of American constitutional 
law, though perhaps somewhat less distinctly than is often sup- 
posed.” Marshall’s guiding notion with respect to the national 
Constitution was, that it was intended to provide a realm of 
national rights subject to national control, a point of view from 
which state legislation limiting individual action became imperti- 
nence. Had the political branches of the national government been 
of Marshall’s way of thinking all along, and willing, therefore, to 
assert the necessary degree of national control, perhaps this theory 
would have worked out very well even at that period. With the 
election of Jackson, however, the doctrine of States’ Rights and strict 
construction laid a paralyzing hand upon the sources of national 
power. On the other hand, at the very same moment, what with 
the revival of revolution abroad and the rise of transcendentalism 





7% See Marshall in Wilson ». Blackbird Creek Marsh Co., 2 Pet. (U. S.) 245; and 
in Providence Bank ». Billings, 4 Pet. (U. S.) 514, 563. 
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at home, and last, but not least, the phenomenal success of the Erie 
Canal, the demand went forth for a large governmental programme: 
for the public construction of canals and railroads, for free schools, 
for laws regulating the professions, for anti-liquor legislation, for uni- 
versal suffrage and for the abolition of slavery. I say ‘“govern- 
mental programme,” but what government ? Necessarily the state 
governments, which must, therefore, be furnished with the adequate 
constitutional theory to carry it forward. It is true that the panic 
of 1837 struck off the first item of this programme, but, save in a 
way presently indicated, it does not seem to have affected perma- 
nently the development of constitutional theory. Taney became 
Chief Justice in 1836, bringing with him to the Supreme Bench 
the fixed intention of clothing the states, so far as a faithful ad- 
herence to precedent would allow, with the sovereign and complete 
right to enact useful legislation for their respective populations. In 
his great Charles River Bridge ® decision, accordingly, Taney laid 
down the maxim that in a public grant nothing passes by implica- 
tion, a doctrine which, as Story showed conclusively in his dissent, 
would have made the decision in the Dartmouth College case origi- 
nally impossible, and which did in point of fact, in the decades fol- 
lowing, pave the way for the great but necessary curtailment of the 
efficacy of that decision.“ Again, in the License Cases,” Taney 
reveals his point of view by refusing to extend to the field of inter- 
state commerce the principle of Marshall’s decision in Brown 2. 
Maryland “ with reference to Congress’ power over foreign com- 
merce, namely, that that power is exclusive, and this Taney did 
in the very face of Marshall’s dictum to the contrary. Finally, in 
this and in other opinions and decisions Taney diluted Marshall’s 
doctrine of the paramountcy of national power within the sphere 
of its competence with the doctrine of the reserved sovereignty of 
the states, whereby he meant not merely that the states have left 
to them certain powers in consequence of their not being granted to 
the national government, which is all that the Tenth Amendment 





% 11 Pet. (U. S.) 420 (1837). 
™ See particularly West River Bridge Co. v. Dix, 6 How. (U. S.) 507; Beer Co. 2. 
Massachusetts, 97 U. S. 25; Fertilizing Co. ». Hyde Park, ibid. 659; Stone v. Missis- 
sippi, ror U. S. 814, and Butchers Union Co. v. Crescent City Co., 111 U. S. 746; 
also see Murray v. Charleston, 96 U. S. 432. 

% 5 How. (U. S.) 504 (1846). 

% 12 Wheat. (U. S.) 419 (1827). 
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says, but that the states had an area of power which was positively 
reserved to them and which therefore no legitimate exercise of fed- 
eral power could ever invade.” 

But what was happening on the Supreme Bench was the index of 
what was happening also in the state judiciaries, where popular 
sovereignty and states’ rights united to force a recognition of the 
plenitude of legislative power. One illustration of this I have 
already referred to, the disavowal by Ormond, J., of the Alabama 
Supreme Court in 1841 of his own line of reasoning of three years 
earlier. The case referred to was that of Mobile v. Yuille,” in which 
the question was the power of the legislature to authorize a munici- 
pality to regulate the weight and price of bread. The attorney for 
defendant in error was the reporter of Ex parte Dorsey, who, upon 
the basis particularly of Justice Ormond’s opinion in that case, 
now ‘‘strenuously contended” “that no such power exists because 
[as he contends] it would interfere with the right of a citizen to 
pursue his lawful trade or calling in the mode his judgment might 
dictate,” and also because such by-laws, being in restraint of trade, 
are void under the common law. But, rejoined Ormond, J., sweep- 
ing aside defendant’s interpretation of Ex parte Dorsey, “‘in this 
case the power is expressly given by the statute to do the act com- 


plained of,” wherefore what the common law ordains is not in point. 
For the rest, 


“the legislature having full power to pass such laws as is [sic] deemed 
necessary for the public good, their acts cannot be impeached on the 
ground that they are unwise or not in accordance with just and en- 
lightened views of political economy, as understood at the present 
day ... arguments against their policy must be addressed to the 
legislative departments of government.” 


Mobile v. Yuille, however, is a comparatively late case, and more 
than a decade earlier, some years even before Taney had become 
Chief Justice, a similar doctrine was struggling for recognition in 
the New York courts, whose dilemma, comprising as it did the tradi- 
tion of judicial review created by Kent on the one hand, and the 
victorious principles of Jacksonian Democracy on the other, if it 





7 See particularly the Chief Justice’s opinions in Groves v. Slaughter, 15 Pet. 
(U.S.) 449, and Pollard v. Hagan’s Lessee, 3 How. (U.S.) 212. 
78 3 Ala. 137 (1841). See also State ». Maxey, 1 McMul. (S. C.) sor (1837). 





DUE PROCESS OF LAl’ BEFORE THE CIVIL WAR. 463 


was rather painful, was also of the greatest possible importance 
in connection with the history of due process of law.”® For the 
problem before the New York courts, from 1830 on, was precisely 
the problem that had confronted the North Carolina court a quarter- 
century earlier, namely, the problem of reconciling an adequate 
supervision over legislative power with due deference to the principle 
of legislative sovereignty within the written constitution. Naturally 
the North Carolina solution of this difficult problem seemed much 
to the point. 

More specifically, the situation that confronted the New York 
courts was this: the power of eminent domain is rather the most 
invidious branch of governmental authority, even when exercised 
by the state directly. Within a very few years, however, hundreds 
and hundreds of private corporations organized for the business of 
transportation had been endowed by the state with this power. 
Kent’s doctrine of consequential damages and the resultant blend- 
ing, at their outer edges, of the police power and that of eminent 
domain, had already gone by the board in 1827 in the cases of 
Vanderbilt v. Adams *° and Stuyvesant v. New York.* Kent’s 
other doctrine, that the power of eminent domain is exercisable 
for a public purpose only, that is to say, for what the courts may 
regard as a public purpose, was also in grave danger of extinction, 
being first rested, by Chancellor Walworth, upon the untenable 
basis of the Obligation of Contracts clause of the federal Con- 
stitution * and then transferred again to its original position upon 
the doctrine .of “natural rights” and the “spirit of the constitu- 
tion.” * But the doctrine of natural rights no longer sufficed either. 
What, then, was to be done? In Taylor v. Porter “ an act author- 





79 For an excellent illustration of the difficulty created by the dilemma referred to, 
read Justice Nelson’s opinion in People ». Morris, 13 Wend. (N. Y.) 329 (1835). 

80 7 Cowen (N. Y.) 340. 

81 Ibid. 585. For the derivation of the doctrine of these cases from the common 
law, see 12 Mass. 220 (1815) and 1 Pick. (Mass.) 417 (1823), decisions which Kent 
pronounces “erroneous.” 2 Comm. 339, note c. See also in condemnation of the 
same dectrine, Story, J., in his dissent in the Charles River Bridge Case, 11 Pet. (U. S.) 
638, 641. See also Baker v. Boston, 12 Pick. (Mass.) 184 (1831), in which the doc- 
trine of 7 Cow. (N. Y.) 349 and 585 is applied. 

8 Beekman v. Saratoga, etc. R. R., 3 Paige (N. Y.) 45 (1831). 

% ‘Albany Street Matter, 11 Wend. (N. Y.) 149 (1834); Bloodgood ». Mohawk, etc. 
R. R., 18 Wend. (N. Y.) 1 (1837). 

& 4 Hill (N. Y.) 140; preceded, in 1839, by the Matter of John and Cherry Sts., 
19 Wend. (N. Y.) 676. Besides the fact that the line of argument is more clearly cut 
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izing a private road under the eminent domain power was under 
review. The act was overturned; and Bronson, J., speaking for the 
majority of the court, annexed the doctrine of natural rights and of 
limitations inherent to legislative power to the written constitution 
by casting around that doctrine the phrase “‘law of the land” and 
the phrase ‘‘due process of law,” which had also since 1821 been a 
part of the New York constitution. 

Justice Bronson’s line of argument is most instructive. Setting 
out with the proposition that the people alone are absolutely sov- 
ereign, he follows it up with the assertion that the legislature can 
exercise only such powers as have been delegated it, which is evi- 
dently either a restatement of the doctrine of limitations inherent 
to legislative power or an assertion that a state constitution, like 
the federal Constitution, is a grant of powers. Quotations from 
Story’s opinion in Wilkinson v. Leland ® make it evident that it 
is the former, as does also the invocation of the social compact at 
this point. But it is a phrase of the written constitution that Bron- 
son, J., is in particular search of. Fortunately the decision in 
Hoke v. Henderson is at hand, recommended by Kent in a recent 
edition of his Commentaries as ‘‘replete with sound constitutional 


doctrines.” On the strength of Hoke v. Henderson, accordingly, “law 
of the land” is asserted to mean that before a man can be deprived 
of his property ‘“‘it must be ascertained judicially that he has for- 
feited his privileges, or that someone else has a superior title to 


”? 


the property he possesses.”’ But if there is doubt as to the mean- 
ing of the phrase “‘law of the land,” at least there can be none as 
to that of “due process of law” of the same article of the consti- 
tution; for this means nothing “less than a proceeding or suit 
instituted and conducted according to prescribed forms and solem- 
nities for ascertaining guilt or determining the title to property.” 
One exception to this definition is indeed furnished by the case of 
an exercise of the power of eminent domain, when due process of 
law means due compensation. The eminent domain power, how- 
ever, can be exercised only for a public purpose. But who is to 





in Taylor v. Porter, citation also makes it the more important case by far. Cf. Harvey 
v. Thomas, 10 Watts (Pa.) 63, and the Pacopson Rd. Case, 16 Pa. St. 15 (1851). For 
Kent’s view of Hoke v. Henderson, quoted immediately below, see 2 Comm. (Ed. of 
1840) 13, note b. 

% 2 Pet. (U. S.) 657 (1829). 
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ascertain whether a given purpose is a public one or not? Justice 
Bronson’s evident assumption — and it is only assumption — is 
that it is the courts, as preliminary to their task of determining 
whether due process of law has been observed. Nelson, J., dis- 
sented; at the same time, however, he accepted the general 
principle of the decision, but confessed that he was uncertain as to 
what grounds it rested upon. 

Taylor v. Porter, on account of the special character of the enact- 
ment there reviewed, is to be classified with University of North 
Carolina v. Foy. It was followed in 1849 by White v. White, 
in which a general statute was pronounced void and which there- 
fore stands very closely coincident with Hoke v. Henderson. The 
statute in question removed the disability of married women 
under the common law in the control of their property. As an 
exercise of legislative power it was closely analogous to the 
statutes enacted early in our national history abolishing the right 
of primogeniture, statutes which, as we have seen, received en- 
forcement even against rights of succession vested at the time of 
their passage. But the virus of natural law had spread since those 
days. In the first case, Holmes v. Holmes,*’ in which the Married 
Women’s Act is challenged successfully, the decision was put upon 
the Obligation of Contract clause of the federal Constitution. But 
Mason, J., who decided White v. White, was very justifiably scepti- 
cal of the reasoning by which this result was attained. He accord- 
ingly decided to avail himself of the Due Process of Law clause and 
the doctrine of natural rights, citing the Albany Street case, Wilkin- 
son v. Leland, and Taylor v. Porter indifferently. Eventually this 
decision also was superseded by decisions upholding the Married 
Women’s Act but confining its operation to property acquired sub- 
sequently to the passage of the act. The cases in question were 
those of Perkins v. Cottrell ** and Westervelt v. Gregg,®® in the 
former of which the decision was based upon the doctrine of vested 
tights, the Obligation of Contracts clause of the federal Constitu- 
tion, and the “‘spirit of the constitution which declares” that no 





8 5 Barb. (N. Y.) 474. 

87 4 Barb. (N. Y.) 295. 

88 15 Barb. (N. Y.) 446 (1851). 

89 12 N. Y. 209 (1854). See also the case of Powers v. Bergen, 6 N. Y. 358, in which 
use is made of the Law of the Land clause of the Constitution to overturn a special 
act of legislation. 
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person shall be deprived of life, liberty or property without due 
process of law; and in the latter, explicitly upon the Due Process 
of Law clause: “such an act as the legislature may, in the uncon- 
trolled exercise of its power, see fit to pass, is in no sense,” said 
the court, “the due process of law designated by the constitution.” 
Similar acts were similarly construed in other states, but generally 
upon the ground that their prospective operation had been plainly 
intended by the legislature itself.” 


Vv. 


And thus by adopting the North Carolina doctrine of “law of 
the land” pro tanto, the New York courts, in 1843, rescued from 
disuse the doctrine of public purpose in connection with the power 
of eminent domain, and ten years later succeeded in drawing the 
teeth of the Married Women’s Property Act. The real tussle with 
the reforming tendencies of the period was, however, yet to come. 
During the decade 1846 to 1856 no fewer than sixteen states passed 
anti-liquor laws of a more or less drastic character. Never since 
the doctrine of vested rights had been formulated had such repre- 
hensible legislation, from the standpoint of that doctrine, been 
enrolled upon the statute books. How was it to be withstood? 
Some of the earlier of these laws took the form of local option meas- 
ures, and to meet these a new dogma of constitutional law, drawn 
originally from John Locke’s Second Treatise on Civil Government, 
was invented, namely, the doctrine that the legislature cannot dele- 
gate its power, — an utterly absurd doctrine, at least in this appli- 
cation of it, and one which was in singular contradiction both with 
legislative practice anterior to 1846, and with judicial decision.” 





| % Cf. 24 Ala. 386 (1854); 43 Ill. 52 (1857); 28 N. J. L. 219 (1860); 20 Oh. St. 
128; with 34 Me. 148 (1852), and 8 Fla. 107 (1858); in the latter two cases the 
doctrine of vested rights plays its part. 

% The courts to whose fertility of mind is due this doctrine were those of Delaware 
and Pennsylvania. See Rice v. Foster, 4 Harr. (Del.) 479 (1847), and Parker ». Com- 
monwealth, 6 Pa. St. 507 (1847). The doctrine is refuted in People v. Reynolds, 10 
Gilman (IIl.) (1848), and in Bull e¢ a/. v. Read, 13 Gratt. (Va.) 78 (1855). Also in John- 
son v. Rich, 9 Barb. (N. Y.) 680 (1848), with which however cf. Barto v. Himrod, 
8 N. Y. 483. For the contradictory position of the Delaware and Pennsylvania courts 
cf. Rice ». Foster with 3 Harr. (Del.) 335 and 4 Harr. (Del.) 82; and Parker 7. Com- 
monwealth with 8 Barr (Pa.) 391 and 10 Barr (Pa.) 214. The Pennsylvania court sub- 
sequently abandoned the dogma, in connection with local option legislation, in Locke’s 





DUE PROCESS OF LAW BEFORE THE CIVIL WAR. 467 


Furthermore, as was immediately shown, it was generally an utterly 
futile doctrine; for the easy retort of the reforming legislatures 
was state-wide prohibition. 

Such a law was enacted by the New York legislature in 1855. 
It forbade all owners of intoxicating liquors to sell them under 
any conditions save for medicinal purposes, forbade them further 
to store such liquors when not designed for sale in any place 
but a dwelling house, made the violation of these prohibitions 
a misdemeanor, and denounced the offending liquors as nuisances 
and ordained their destruction by summary process. In the great 
case of Wynehamer v. State of New York,” which comprises 
a new starting point in the history of due process of law, this 
act was overturned, the essential ground of the decision being that 
the harsh operation of the statute upon liquors in existence at 
the time of its going into effect comprised an act of destruction 
not within the power of government to perform, “even by the forms 
which belong to due process of law.” * The significance of: this 
statement of the matter is this: in every previous case of due 
process of law the court had had its opportunity in treating a civil 
enactment as, in certain applications, a bill of pains and penalties. 
In Wynehamer v. State of New York, however, the court was con- 
fronted with a frankly penal statute which provided a procedure, for 
the most part unexceptionable, for its enforcement. That statute 
was none the less overturned under the Due Process of Law clause, 
which was thereby plainly made to prohibit, regardless of the matter 
of procedure, a certain kind and degree of exertion of legislative 
power altogether. The result is obvious, even if somewhat startling, 
and it serves to bring into strong light once more the dependence of 
the derived notion of due process of law upon extra-constitutional 
principles; for it is nothing less than the elimination of the very 





Appeal, 72 Pa. St. 491. For a very early Pennsylvania case in which the doctrine was 
offered to the court but ignored, see 2 Yeates (Pa.) 493 (1799); a later Massachusetts 
case in which the same idea was brought forward but specifically repelled by the 
court, is that of Wales ». Belcher, 3 Pick. (Mass.) 508 (1827). The immediate re- 
sponsibility for this absurdity must fall to Gibson, C. J., in which connection see 
5 W. &S. (Pa.) 281 (1843). The passage from Locke’s work is § 141. On the history 
of the referendum, see E. P. Oberholtzer, Referendum in America. 

® 13.N. Y. 378 (1856). 

% A. S. Johnson, J., 420: “The legislature cannot make the mere existence of the 
rights secured the occasion of depriving a person of them even by the forms which 
belong to ‘ due process of law.’ ” 












































468 HARVARD LAW REVIEW. 


phrase under construction from the constitutional clause in which 
it occurs. The main proposition of the decision in the Wynehamer 
case is that the legislature cannot destroy by any method whatever 
what by previous law was property. But why not? To all intents 
and purposes the answer of the court is simply that “no person shall 
be deprived of life, liberty or property.” 

But how can the elimination of the phrase “due process of law” 
from the constitutional clause be regarded as furnishing a new 
starting point in the history of the development of that clause? 
The answer is that from now on the attention of the courts is 
drawn to the other words of the clause; more particularly to the 
words “‘liberty” and “property” and the word “deprive.” Indeed 
the attention is seen to shift to these terms on this very occasion, 
in the case of the dissenting opinion of T. A. Johnson, J., who bases 
his argument against the decision partly upon his construction of 
the word ‘“‘deprived” and partly upon a reductio ad absurdum in- 
volving the term “liberty.” The word “deprive,” he contends, is 
used in the constitutional clause, 


“in its ordinary and popular sense, and relates simply to divesting of, 
forfeiting, alienating, taking away property. It applies to property in 
the same sense that it does to life and liberty and no other. . . . When 
a person is deprived of his property by due process of law the thing 
itself . . . with the legal title is taken away. . . . The act itself does 
indeed . . . directly provide for depriving the owner of his property by 
forfeiture and destruction, but that is where it is kept for an unlawful 
purpose and after trial-and judgment. That provision has no bearing 
upon the question under consideration. When property is taken from 
the owner and destroyed, he is deprived of it by virtue of the act, not 
before. It might be urged with precisely the same pertinency and force, 
that a statute which prohibits certain vicious actions and declares them 
criminal deprives persons of their liberty and is therefore in derogation 
of the constitution.” 


Undoubtedly Johnson, J., reveals a grave ¢ ittending the 
decision he is criticizing. For the moment the danger was not 
practically serious on account of the conserva taken by 
the court of “property,” which is defined by implication as the 
valuable use of the thing possessed. But let “property” come to 
mean — as indeed it does in this very case with one or two of the 


judges — any particular item of such right, for example, the right 
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of sale; let “liberty” be made to signify the rights which one en- 
joys in the community under the standing law, and the decision 
in this case, together with the distinction between regulation and 
destruction upon which it is based, becomes immediately untenable 
and a new solution of the eternal issue between legislative sover- 
eignty and private rights at once imperative. But what line is 
this solution to take? Must outright choice be made between, on 
the one hand, allowing the legislature to destroy or even to regu- 
late at discretion or, on the other hand, absolutely tying the hands 
of the legislature as in Hoke v. Henderson? Or is there a midway 
course? By construing the word “deprive,” Johnson J., pointed 
the way, though no doubt unintentionally, to such a midway 
course and so provided an escape from the difficulty which it was 
his purpose merely to expose. 

But at another point also is the Wynehamer decision a starting 
point. As we have just seen, the decision rests upon an alleged 
distinction between regulation and destruction: but are regulation 
and destruction two such different things, or is the latter often 
merely consequential upon the former? Common sense inclines to 
the latter view. Yet admit this view and what becomes of Mar- 
shall’s famous maxim, that “questions of power do not depend upon 
the degree to which it is exercised?” In this connection a remark of 
Comstock, J., becomes of greatest significance in view of modern 
developments. ‘‘We,” he contends, “must be allowed to know what 
is known by all persons of common intelligence, that intoxicating 
liquors are produced for sale and consumption as a beverage. . . .” 
Here is the first assertion of that doctrine of “judicial cognizance” 
which lies at the very basis of the modern flexible idea of ‘due 
process of law.” Questions of power do to-day emphatically 
depend upon the degree to which it is exercised, and this because the 
courts are able to take cognizance of facts which make different 
degrees of power harmonious with the “due process of law” require- 
ment in different cases. 

The last feature of the Wynehamer decision that I desire to call 
attention to is the fact that by it the New York Court of Appeals 
finally dismisses the doctrine of natural rights from the firing line 
as a defender of property. The ungracious task falls to Com- 





% See the Lochner case, supra; also In re Jacobs, 98 N. Y. 98 (1885). Cf. Powell v. 
Pennsylvania, 127 U. S. 678 (1887). 





470 HARVARD LAW REVIEW. 


stock, J., whose opinion heads the others, and he performs it with 
great considerateness. He says: 


“Tt has been urged upon us that the power of the legislature is re- 
stricted not only by the express provisions of the written constitution 
but by limitations implied from the nature and form of our government; 
that aside from all special restrictions the right to enact such laws is 
not among the delegated powers of the legislature, and that the act in 
question is void as against the fundamental principles of liberty and 
against common reason and natural rights.” 


Moreover, he admits that “high authority has been cited”’ for these 
views, and himself quotes at length from Justice Chase’s opinion 
in Calder v. Bull, which quotation he follows up with citations of 
Fletcher v. Peck, Dash v. Van Kleek, and Taylor v. Porter. He 
then proceeds to furnish us with his own point of view in the follow- 
ing words: 


“T entertain no doubt that, aside from the special limitations of the 
constitution, the legislature cannot exercise powers which are in their 
nature essentially judicial or executive. These are by the constitution 
distributed to the other departments of the government. It is only 
‘legislative power’ which is vested in the Senate and Assembly. But 
where the constitution is silent and there is no clear usurpation of the 
powers distributed to the other departments, I think there would be 
great difficulty and great danger in attempting to define the limits of 
this power. Chief Justice Marshall said [Fletcher v. Peck]: ‘how far 
the power of giving the law may involve every other power in cases 
where the constitution is silent never has been and perhaps never can 
be definitely stated.’ That very eminent judge felt the difficulty; but 
the danger was less apparent then than it is now when theories, alleged 
to be founded in natural reason and inalienable rights, but subversive 
of the just and necessary powers of government attract the belief of 
considerable classes of men, and when too much reverence for govern- 
ment and law is certainly among the least of the perils to which our 
institutions are exposed. I am reluctant to enter upon this field of in- 
quiry, satisfied as I am that no rule can be laid down in terms which 
may not contain the germs of great mischief to society, by giving to 
private opinion and speculation a license to oppose themselves to the 
just and legitimate powers of government. Nor is it necessary to push 
our inquiries in the direction indicated. There is no process of reason- 
ing by which it can be demonstrated that the ‘act for the prevention of 
intemperance, pauperism and crime,’ is void upon principles and theories 
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outside the constitution, which will not also and by an easier deduction, 
bring it in direct conflict with the constitution itself.” 


This surely is a remarkable passage betwixt the Scylla and Charybdis 
of tweedle-dee and tweedle-dum. What it all comes to is this: 
Comstock, J., dismayed by the abolitionists’ quoting the same 
scripture to their purpose, refuses to annex the doctrine of natural 
rights to the written constitution, save only as a protection of 
property rights, that is. to say, of vested rights; and generally 
speaking, this is always the significance of the doctrine of due 
process of law. 


VI. 


But now let us inquire how the doctrine of the Wynehamer 
decision accorded with the general constitutional law of the period. 
Within a year or two either side of the New York case similar cases 
involving similar questions arose in an even dozen states, and in all 
these states, save one, laws very closely analogous to the New York 
statute, or indeed sometimes more drastic in their provisions than 
that statute, were sustained. With reference to these cases two 
facts of foremost importance immediately present themselves. The 
first is that in only one case, and that occurring subsequently to the 
New York decision, is any argument against the body of the statutes 
under review based upon the Due Process of Law, or Law of the 
Land clauses of the constitution involved. The second is that the 
decisions, save in two or three instances, are based upon views of 
the police power which leave the definition of that power essentially 
to legislative discretion. Both these facts demand illustration from 
the cases themselves. 

In State v. Noyes, a New Hampshire case, a municipal ordinance 
pronouncing bowling alleys a nuisance and discontinuing those in 
existence was under review. The constitutional question raised is 
precisely the same as that raised by the provision of the New York 
statute which pronounced existing stocks of liquors nuisances. The 
attorney for Noyes urged that the question of what is a nuisance is a 
question of law and therefore for the courts. But, said the court, 
we have the law before us. 





% to Foster (N. H.) 279 (1855). See also ibid. 286, also 289. 
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“The legislature do not exceed their legitimate authority when they 
make a change of laws and constitute that an offense which was not 
such before... . There may be an apparent unfitness sometimes in 
such legislation, but its validity has never been questioned.” 


In all the other cases the statutes involved were anti-liquor enact- 
ments, the arguments against which were based either — though 
but timidly on account of the attitude of the United States Supreme 
Court — on the Commerce clause of the federal Constitution or 
on the doctrine of natural rights. The latter argument was used in 
Beebe v. State, an Indiana case, and the statute was overturned, 
Perkins, J., holding in a remarkable opinion that the right to manu- 
facture, the right to sell, and the right to drink, spirituous liquors 
were inalienable rights. This decision, however, accompanied as 
it was by a well-argued dissent, marked the exception to the rule. 
In Lincoln v. Smith,®’ a Vermont case, a similar line of argument 
was taken by attorneys but was decisively rejected by the court. 
“Every member of society,” runs the first article of the Vermont 
Bill of Rights, “hath a right to be protected in the enjoyment of 
life, liberty and property.” But said the court in comment, ‘We 
do not well see how it can be claimed that the act in question is a 
violation” of this article, “unless it be assumed that the law is 
invalid, which is the very thing in question.” Natural rights, the 
court continues, are subject to the civil law, and quotes Blackstone 
to the effect that certain rights are “absolute and inherent” and 
“‘without any control or limitation save only by the laws of the 
land.”’ But the statute under review is law of the land unless invalid. 
The court proceeds to point out, 


“The right to life, liberty, and property are all placed in the same 
connection; and certainly the two former are as sacred as the latter; 
although they have not seemed at all times to have called out the same 
legal acumen in their behalf as the latter.” 


Of similar purport is the decision of the Supreme Court of Illinois 
in Goddard v. Jacksonville.** Natural rights are surrendered or 
modified upon entering into the social compact. This surrender 
and modification, such as are indispensable to good government and 
the wellbeing of society, are comprehended under the police power 
of the government. “The framers of Magna Carta and of the 





% 6 Ind. sor (1855). 97 27 Vt. 328 (1854). 9 15 Ill. 589 (1854). 
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constitutions of the United States and of the states never intended 
to modify, abridge, or destroy the police powers of government. 
They only prohibited its exercise by ex post facto laws and regu- 
lated the mode of trial for offenses.” Finally, the court argues, 
the police power must be recognized as a developing power, a 
power which unfolds with the increasing complexity of society and 
the advance of social needs. ‘These decisions belong to the years 
1854 and 1855. That of State v. Gallagher,®® however, in which 
the Michigan Supreme Court defines legislative power even more 
broadly if possible, was rendered in 1856 and some weeks after 
the Wynehamer decision. The attorneys for Gallagher based their 
argument both upon the doctrine of natural rights and the derived 
doctrine, that the legislature has only “‘legislative power,” of which 
it is therefore for the court to prescribe the limits. The court re- 
jects both arguments. The opinion runs: 



















“The whole sovereignty of the people is conferred upon the different 
departments of government; what the judiciary and executive have not 
would seem from necessity to have been granted to the other; and that 
other must possess all the powers of a sovereign state except such as are 
withheld by the state constitution and such as are conceded to the 
general government. In that grant there are many powers that are not 
strictly legislative and which are essential to administrative govern- 
ment. If this department is limited as a law-making power, what is 
the limitation upon the exercise of those powers strictly administra- 
tive? . . . It must be conceded there is none.” 





But let us consider more particularly the attitude revealed by 
the courts in these decisions toward due process of law. A good 
illustrative case anterior to the Wynehamer decision is the Massa- 
chusetts case of Fisher v. McGirr.!° Said Shaw, C. J., in his 
decision: 








“We have no doubt that it is competent for the legislature to declare 
the possession of certain articles of property, either absolutely or when 
held in particular places and under particular circumstances, to be un- 
lawful because they would be injurious, dangerous, and noxious; and 
by due process of law, by proceedings im rem, to provide both for the 
abatement of the nuisance and the punishment of the offender, by the 








9 4 Gibbs (Mich.) 244 (1856). See also 3 Gibbs (Mich.) 330 (1854). 
100 y Gray (Mass.) 1 (1854). 
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seizure and confiscation of the property, by the removal, sale, or de- 
struction of the noxious article.” 


Still more in point, however, is the language of the opinions in 
State ». Paul!” and State ». Keeran,'!” which the Rhode Island 
Supreme Court decided with the Wynehamer decision before it and 
indeed with particular animadversion to that decision. With ref- 
erence to attorney’s argument based upon the derived view of the 
Law of the Land clause, the court said: 


“Tt is obvious that the objection confounds the power of the assembly 
to create and define an offense with the rights of the accused to trial by 
jury and due process of law . . . before he can be convicted of it.” 


Later the court enters protest against — 


“the loose habit of taking constitutional clauses, which from their his- 
tory and obvious purpose have a well defined meaning, away from all 
their natural connections, and by drawing remote inferences from them, 
of pressing them into the service of any constitutional objection which 
the ingenuity or fancy of the objector may contrive or suggest,’’ — 


a practice which has gone far, it thinks, to bring constitutional 
questions into “jest and ridicule.” But surely, it continues, 


“if any clause in the constitution has a definite meaning which should 
exclude all vagaries which render courts the tyrants of the constitution, 
this clause [law of the land] . . . can claim to have [it] both from its 
history and long received interpretation.” | 


It is urged that it limits the legislature in — the vendability 
of property. 


“Pushed to its necessary conclusions the argument goes to the extent, 
that once make out that anything real or personal is property, as every- 
thing in a general sense is, and legislation as to its use and vendability ... 
must stop at the precise point at which it stood when the thing first 
came within the protection of this clause.of the constitution.” 


A better reasoned or more conclusive refutation of the derived doc- 
trine of due process of law, both from the standpoint of logic and 
history, could not well be asked for. 

Thus the Wynehamer decision found no place in the constitutional 





1 » R, I. 185 (1858). 
12 Jbid. 497. See also 3 R. I. 64 (1854); also ibid. 280. 
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law that was generally recognized throughout the United States in 
the year 1856. Neither had it been foreshadowed by decisions in 
similar cases in other States, nor was it subsequently accepted 
in such cases. Also it met locally an immense amount of hostile 
criticism, both lay and professional. Altogether it must be con- 
sidered an adversity, for the time being, to the derived doctrine of 
due process of law. All that was needed apparently to dispose of 
that doctrine at once and for all time was another such Pyrrhic 
victory: nor was such event long impending. 

Just as the Court of Appeals of New York had persuaded itself 
that it must intervene to save the proprietors of spirituous liquors 
from the too harsh hand of legislative wrath, so also the Supreme 
Court of the United States had convinced itself that “the peace 
and harmony of the country” was to be preserved only by its 
“settling by judicial decision” the question of slavery in the terri- 
tories adversely to the power of the National Legislature. It 
came about, therefore, that exactly a twelvemonth after the 
Wynehamer decision, Taney, C. J., read his famous opinion in 
Scott v. Sanford,!® pronouncing the Missouri Compromise to have 
been void under the Due Process of Law clause of the Fifth 
Amendment of the United States Constitution. His language is 
as follows: 


“An act of Congress which deprives a citizen of the United States of 
his liberty or property merely because he came himself or brought his 
property into a particular territory of the United States and who had 
committed no offense against the laws could hardly be dignified with 
the name of due process of law.” 


The extraordinary character of this pronouncement is shown by 
two circumstances: first, the fact that counsel at the bar did not 
allude’ in the remotest way to any such restriction upon Congres- 
sional power; and secondly, by the fact that at this point the Chief 
Justice carries with him only two of his.associates, Grier and Wayne, 
both of whom present but short opinions accepting perfunctorily 
the Chief Justice’s line of argument. Daniel, Campbell, and 
Catron, JJ., also held the Missouri Compromise to have been un- 
constitutional but upon far different grounds, Catron availing him- 
self of the doctrine of the equality of the states, and Campbell and 


108 19 How. (U. S.) 393 (1857). 
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Daniel — and particularly the former — of Calhoun’s doctrine of 
state sovereignty and the correlative doctrine that Congress is 
but the agent of the states in the exercise of its delegated powers. 
Furthermore, at no other point is Justice Curtis’ dissent more con- 
vincing than in his refutation of this use of the term “ due process 
of law.” Already two years earlier Curtis, J., speaking for the court 
in Murray v. Hoboken Land and Improvement Co.,!™ had ruled 
that legal process is not necessarily due process, and that the due 
process required by the Fifth Amendment means the processes of 
the common and statute law as these stood at the time of the adop- 
tic .of the Constitution, that Congress in providing procedure for 
the enforcement of its acts must provide the procedure that is due. 
But no question of procedure was at issue in connection with the 
Missouri Compromise. How then could the Fifth Amendment be 
invoked? If the Missouri Compromise did indeed comprise one 
of a class of legislative enactments proscribed by the Fifth Amend- 
ment, what then, inquired Curtis, J., was to be said of the Ordinance 
of 1787, which Virginia and other states had ratified notwithstand- 
ing the presence of similar clauses within their constitutions? What 
again was to be said upon that hypothesis of the act of Virginia 
herself passed in 1778, which prohibited the further importation 
of slaves? What was to be said of numerous litigations in which 
this and analogous laws had been upheld and enforced by the courts 
of Maryland and Virginia against their own citizens who had pur- 
chased slaves abroad, and that without anyone’s thinking to ques- 
tion the validity. of such laws upon the ground that they were not 
law of the land or due process of law?! What was to be said of 





104 +8 How. (U. S.) 272 (1855). See also Justice Curtis’ opinion in Greene v. Briggs, 
1 Curt. (U. S.) 311. See also Johnson, J., in Bank of Columbia v. Okely, 4 Whee 
(U. S.) 235 (1819): The words “law of the land” (of the Maryland constitution) 
“were intended to secure the individual from the arbitrary exercise of the powers of 
government, unrestrained by the established principles of private rights and di 
tributive justice.” The purport of this vague dictum has been much abused by late 
writers and judges: see, for example, Cooley, Const. Lim. 355, where it is praised a» 
a “terse” and “accurate” statement. Bank of Columbia a Okely involved oni 
questions of procedure, and procedure is all that Johnson, J., had in mind, as is shov 
by his remark shortly afterward: “the forms of administering justice and the duti 
and powers of courts . . . must ever be subject to legislative will.” 4 Wheat. (U.S.) 
245. 

10 Citing 5 Call (Va.) 425; 1 Leigh (Va.) 172; and 5 Harr. & J. (Md.) 107. S: 
Murray ». McCarty, 2 Munf. (Va.) 393 (1811), applying and enforcing the act 0! 
1792, similar in purport to that of 1778. 
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the Act of Congress of 1808 prohibiting the slave trade, and the 
assumption of the Constitution that Congress would have that 
power without its being specifically bestowed, but simply as an item 
of its power to regulate commerce? What, again, was to be said 
of the Embargo Act, if the scope of Congressional authority to legis- 
late within the limits of powers granted it was restricted by the 
Fifth Amendment; and what, finally, was to be said of a recent 
decision of the Supreme Court itself upholding in principle at 
least the claim of power represented by the Embargo Act? ?® 
Such were some of the questions which Curtis, J., put, to which 
obviously the Chief Justice’s easy assumption of the point tc se 
proved afforded no answer at all. 


VII. 


With Chief Justice Taney’s decision in the Dred Scott case the 
story of Due Process of Law anterior to the Fourteenth Amend- 
ment comes practically to a close. Proceeding to gather up our re- 
sults, we discover at once that the most conspicuous fact about our 
constitutional law as it stood on the eve of the Civil War was the 
practical approximation of the police power of the states to the 
sovereignty of the state legislatures within their respective constitu- 
tions, the purpose of which constitutions was universally held to be 
not to grant power, but to organize and limit powers which were 
otherwise plenary.!” But while this was the general rule, due in 
part to the temporary eclipse of the judiciary and in part to the 
dominance of the notion of States Rights, yet there survived a 
number of restrictive principles, now in a state of suspended anima- 
tion, so to speak, but easily susceptible of resuscitation. And one 
of these was the doctrine of “due process of law,’’ whose title to 
continued vitality may be put upon the following grounds: First, 
the availability imparted to the Due Process of Law clause by 
the decision in Murray v. Hoboken Land and Improvement Co., as 
a constitutional buffer in connection with summary and adminis- 
trative proceedings, a function hitherto subserved almost entirely 





106 United States v. Marigold, 9 How. (U. S.) 560. 


107 See particularly Redfield, C. J., in Thorpe ». Rutland, etc. R. R. Co., 27.Vt. 
140 (1854). 
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by the Trial by Jury clause; secondly, the steady extension, 
even among courts the most attached to the doctrine of legislative 
sovereignty, of the notion of “law of the land” and “due process 
of law” as equivalent to “general law’’ anc as therefore inhibiting 
“special legislation”; 1? thirdly, the equivalence established in 
Taylor v. Porter between “due process of law” and “due com- 
pensation” in questions of eminent domain; fourthly, the grow- 
ing practice, for example, on the part oi critics of the Dred Scott 
decision, to shift construction from the phrase “due process of 
law,” to the terms “liberty” and “property” of the constitu- 
tional clause;™ fifthly, the tendency of these terms, as shown 
in Ormond, J.’s opinion in the Dorsey case and in Hubbard, J.’s 
opinion in the Wynehamer case, to take on a progressively 
broader signification;™ sixthly, the fact that the Massachusetts 
Supreme Court, owing to the formula by which power is vested by 
the Massachusetts constitution in the legislature to pass ‘all man- 
ner of wholesome and reasonable” laws, had never ceased to describe 
the police power, even when according it the broadest possible field 
of operation, as a power of “‘reasonable”’ legislation; " seventhly, 
the fact that the courts of New York had never surrendered the 
notion of legislative power as inherently limited; ™* eighthly, the 
fact that no court had ¢0 nomine cast overboard the doctrine of 
vested rights;"* ninthly, the fact that all courts generally de- 
scribed the police power, though without any apparent intention as 
yet of making such description a judicially enforceable limitation, 





108 See the excellent old United States Digest, by Metcalf and Perkins (Boston, 
1847), I, 562-564, Tit. “Constitutional Law,” cap. “Right of Trial by Jury.” 

109 See particularly Coulter, J., in Ervine’s Appeal, 16 Pa. St. 263 (1851); and 
Christiancy, J., in Sears v. Cottrell, 5 Mich. 251 (1858). 

110 See the Republican Platform of 1860, paragraph 8. 

111 See a remark of the court in Board of Excise v. Barrie, 34 N. Y. 657 (1866), on 
“ inconsiderate dicta” in the Wynehamer decision. 

2 See Massachusetts Constitution, Pt. II, Ch. I, Art. IV; Shaw, C. J., in 
Commonwealth v. Alger, 7 Cush. (Mass.) 53 (1851); State v. Gurney, 37 Me. 
156 (1853). In this connection an utterance of the Massachusetts court with refer- 
ence to police regulation of property rights has oftentimes been cited from the 
decision in Austin v. Murray, but without the least warrant, since the regulation 
referred to was by municipal by-law. The constitutional provision comes from the 
colonial charter of 1691. 

U3 See particularly Sill ». Corning, 15 N. Y. 297 (1857), and People v. Draper, ibid. 
532. 

14 See, for example, Miller, J., in Bartemeyer v. Iowa, 18 Wall. (U. S.) 129 (1874). 
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in terms of its historical applications;™ tenthly, and lastly, the 
fact that similarly the police power was often grounded upon the 
common-law maxim sic utere tuo ut alienum non laedas,“* a defini- 
tion which like the historical definition bore with it the possible 
implication that the police power was a peculiar kind of power, 
exercisable constitutionally only for peculiar ends. 

But now in this enumeration we have included many, if not all; 
of the essential elements of the modern flexible doctrine of due 
process of law. True, the proper admixture of these elements 
had not as yet in 1860 been suggested, but that it would be in the 
course of time, with the legislatures pressing upon the courts from 
one side and private interests from the other, who could doubt? 

Edward S. Corwin. 


PRINCETON UNIVERSITY. 





115 See Lincoln v. Smith, Goddard v. Jacksonville, supra. 
116 Thorpe v. Rutland, etc. R. R. Co., Commonwealth »v. Alger, supra, following 
2 Kent, Comm. 340. 
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Tue THEORY OF THE PLEADING. — Under the common-law system of 
pleading it is impossible to begin proceedings under one form of action, 
and then recover on proof of facts sufficient to maintain another form.! 
The manifest injustice resulting is only in part relieved by the device 
of amendment, since this is limited by the general rule that amendments 
cannot introduce a new cause of action.2, Under that system the plain- 
tiff stated, not the facts of the transaction from which the rights and 
duties of the parties arose, but what he conceived the legal effect of 
those facts to be; and if a mistake occurred in his conclusions, then unless 
permitted to amend he was thrown out of court and compelled to begin 
anew.* 

To this was due in part the widespread adoption of codes; but the 
hostility and illiberality of the judiciary in construing and applying 
their provisions have led in many jurisdictions to a state of confusion 
and technicality unknown even at common law. Under the codes the 
forms of action are abolished and the pleader is required to make only 
a “plain and concise statement of facts constituting each cause of ac- 
tion.” ® It is well settled that this in no way affects the fundamental 
rights and liabilities created by the law and the principles by which 
they are determined, nor alters the remedies afforded litigants.6 But 
in contravention of the avowed purpose of the legislature some courts 


1 Savignac v. Roome, 6 T. R. 125, 129. 
2 Steffy v. Carpenter, 37 Pa. St. 41. 
( 8 as a glaring example of this, see Allen v. Tuscarora Valley R. Co., 78 Atl. 34 
Pa.). 
4 See 22 Green Bag, 438, 440. 
5 N. Y. Cope Civ. Proc., §§ 481, 3330. 
6 See Pomeroy, Cope REMEDIES, 3 ed., §§ 67-81. 
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have evolved a doctrine of the “theory of the pleading” best stated as 
follows: “It is an established rule of pleading that a complaint must . 
proceed upon some definite theory; and on that theory the plaintiff must 
succeed or not succeed at all. A complaint cannot be made elastic so 
as to take form with the varying views of counsel.” 7 The application 
of this rule prevents not only a change from a legal to an equitable theory 
or vice versd, but also, in some jurisdictions, a change of theory at law or 
in equity.’ This doctrine is firmly established in Indiana® and Mis- 
souri,!? but in many other jurisdictions the decisions are hopelessly 
confused." 

Logically, if the plaintiff has set forth facts in his complaint consti- 
tuting a cause of action and entitling him to some relief legal or equi- 
table, his action should not be dismissed because he has misconceived 
the nature of his remedial right.” And the decisions are tending strongly 
to that view, Wisconsin, especially, having abandoned its former posi- 
tion.* In a recent case the court permitted amendment of a complaint 
setting forth a cause of action for negligence so as to allow recovery 
under a statute. Birt v. Southern R. Co., 69 S. E. 233 (S. C.). The 
argument advanced by advocates of the doctrine is based on the danger 
of surprise to the defense, but clearly no undue burden is imposed upon 
a party by compelling him to come into court prepared to defend on 
any possible legal view of the facts. On the other hand, it is the height 
of technicality to compel one, admittedly entitled to some relief, to be- 
gin his proceedings anew because of the failure of his counsel to select 
the proper theory.“ The chief purpose of the pleadings is to notify the 
parties of the claims or defenses which will be advanced by their op- 
ponents, and that result being accomplished by a complete statement 


of the facts, they should not afford a means of escape from just liability.% 
The practicability of the rule contended for is shown by its success in 
the jurisdictions adopting it, and also by the satisfaction with the prac- 
tice in some states whereby claims against decedents’ estates are litigated 
with no other pleadings than an informal statement of claim in which 
no attempt is made to set forth a cause of action. 





Girts INTER Vivos oF CHOosES IN ACTION REPRESENTED BY A SPE- 
craALty. — Although in Coke’s time a donee of a chose in action ac- 





7 Mescall v. Tully, 91 Ind. 96, 90. 

8 The theory of a case does not involve the amount of relief. Hence there is no 
departure from the theory when one obtains less relief than was asked for, Yorn ». 
Bracken, 153 Ind. 492; nor is it necessarily a departure when the relief to which one 
is entitled differs slightly from that asked, Matthias ». Warrington, 89 Va. 533. 

® Odlitic Stone Co. v. Ridge, 83 N. E. 246, 247 (Ind.). 

10 Huston v. Tyler, 140 Mo. 252. 

1 See 8 Col. L. Rev. 523, 532, 533 and cases cited. 

2 White v. Lyons, 42 Cal. 279, 282. See Manning ». School District, 124 Wis. 84, 91. 

%8 Manning v. School District, supra; Bieri v. Fonger, 139 Wis. 150; Bannen »v. 
Kindling, 142 Wis. 613, overruling Supervisors v. Decker, 30 Wis. 624; Grimes 2. 
Greenblatt, 47 Colo. 495; Cockrell ». Henderson, 81 Kan. 335; Crowder v. Fordyce 
Lumber Co., 93 Ark. 392; Bates ». Capital State Bank, 18 Idaho, 429. Contra, Jones 
v. Winsor, 22 S. D. 480. 

M4 See Bieri v. Fonger, supra. 

8 See 4 Ill. L. Rev., 491, 494. 
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quired no right against the obligor,’ it is now well settled that a gift of 
an obligation can be made. The law as to the methods of making a 
gift of a chose in action evidenced by a specialty is, however, in a con- 
fused condition. Most welcome, therefore, is the opinion of Parkhurst, J., 
in the recent case of Talbot v. Talbot, 78 Atl. 535 (R. I.), which explains 
the theory of some of the mooted transactions more aeneeaty than 
has been done by any court heretofore. 

The first requisite of a valid gift of a contract right is, of course, the 
intention of the owner to make a present gift.” Although. by the anoma- 
lous doctrine of Ex parte Pye* a valid trust of a chose in action may be 
created by the owner’s merely declaring himself trustee, this transac- 
tion requires an intention to create a trust, and the courts have firmly 
refused to find such an intention. merely because an intended gift did 
not take effect. The second requisite of a gift is some act regarded by 
the law as a valid execution of the intent. What acts are sufficient? 

When a chose in action is represented by a written instrument, the 
obligee is possessed of two things, — the piece of paper and the right to 
sue the obligor. Some kinds of instruments, such as negotiable bills or 
notes, life insurance policies and certificates of stock, are by mercantile 
custom or express provision in the instrument itself transferable by in- 
dorsement and delivery. But as all such instruments are chattels, the 
usual methods of transferring other personal property ® should also be 
sufficient to pass the paper; and as these instruments are muniments of 
title,® the right to the obligation should go with the instrument itself. 
If the instrument itself, or a deed of it, is delivered, together with an 
express power to collect, the donee acquires an interest which ought to 
make the power irrevocable. Even if no express power is given, one 


should be implied; for the donor would not have parted with his muni- 
ment of title had he intended to reserve to himself the right to collect, 
and, furthermore, he cannot force the donee to return the instrument.” 
Moreover, even if the transfer is one which is required to be made on 
the books of the obligor, as is often the rule as to stock and to savings- 





% 


1 See 1 Harv. L. REv. 6, n. 2. 

2 Talbot v. Talbot, supra ; Coolidge v. Knight, 194 Mass. 546. 

3 18 Ves. 140. Accord, Re Shield, 53 L. T. R. nN. s. 5, 8; Matter of Totten, 179 
N. Y. 112. 

4 Re Shield, supra ; Paine v. Paine, 28 R. I. 3075 Norway Savings Bank 2. Merriam, 
88 Me. 146. 

5 A gift of a chattel can be made by delivery of the chattel, or a deed of it, but not 
by parol or a writing not under seal. See Cochrane v. Moore, 25 Q. B. D. 57. 

6 For a list of instruments which are, and which are not, muniments of title, set 
Roop, WIxts, §§ 28, 29. 

7 The opinion in Talbot v. Talbot, supra (certificates of stock), covers all of these 
points, either by actual decision or dicta. But authority against almost every one 
of them can be found in the books. For a summary of the authorities, see AMES, 
Cases on Trusts, 2 ed., 136-163, and notes, See also 5 Harv. L. REV. 35; 9 id. 488; 
12 id. 498 (cited with approval in Talbot v. Talbot, supra, 547); 22 id. 453. That the 
diversity still exists is shown by an examination of the recent cases. See, for example, 
Allen-West Commission Co. v. Grumbles, 129 Fed. 287 (deed of stock certificate in- 
effective); Malone’s Committee v. Lebus, 116 Ky. 975 (deed of note effective); Wilson 
v. Featherston, 122 N. C. 747 (delivery of savings-bank book ineffective); Polley ». 
Hicks, 58 Oh. St. 218 (delivery of savings-bank book effective). It has even been held 
that a writing without a seal purporting to pass a bond is an effective gift inter vivos. 
McGavic v. Cossum, 72 N. Y. App. Div. 35. But there seems to be no proper ground 
for such a decision. 
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bank accounts, the same result should be reached. Otherwise, in the 
words of Dean Ames, ‘‘ We should have this extraordinary condition of 
things: the donee unable to transfer the shares or collect the deposit, be- 
cause the gift is not deemed complete; the donor equally helpless, because 
he cannot produce the certificate or bank-book; the company or bank, 
on the other hand, in a position capriciously to recognize either the 
donor or donee as dominus of the claim, or, indeed, unless they come 
to some compromise, to refuse with safety to recognize either.” * It is 
generally said that such an unregistered transfer of stock passes only 
an equitable title; and some cases have held that an attaching creditor 
of the transferor should prevail against the transferee? But, with 
submission, both of these views are wrong; and, while the corporation 
is justified in refusing to recognize the donee as stockholder until he 
asks for registration, he has nevertheless acquired a legal right to the 
stock." 





APPOINTMENT OF EXPERT WITNESSES BY THE Court. — With in- 
creasing specialization in industry and science and the consequently 
increasing importance of expert opinion evidence, there has grown up 
much dissatisfaction with the old method, whereby each side calls its 
own expert witnesses, who are apt, consciously or unconsciously, to 
become partisans of the side employing them. About the mildest possible 
reform that promises any substantial improvement in those conditions 
was embodied in a Michigan statute recently held unconstitutional. 
People v. Dickerson, 129 N. W. 198 (Mich.). That statute provided for 
appointment by the court of not more than three suitable disinterested 
persons to investigate issues involving expert knowledge or opinion in 
homicide cases, and testify at the trial. It did not preclude either prose- 
cution or defense from using other expert witnesses. 

- Due process of law,! which the court thought infringed, does not require 
a cast-iron adherence to the old forms of procedure.? It does not require 
that the judge refrain from expressing to the jury an opinion as to the 
credibility of particular witnesses although that is the practice in most 
states.’ Federal courts and some state courts still follow the old common- 
law practice of charging on the facts as well as the law. Neither does 
due process preclude the prosecution from calling witnesses whose names 
are not indorsed on the indictment or contained in the list given to the 
defendant.5 However, it would be well for the legislature to provide for 





8 See Ames, CASES ON TRUSTS, 2 ed., 156, n. (cited with approval, Talbot v. Talbot, 
supra, 547). 

9 See Talbot v. Talbot, supra, 546; Basket v. Hassell, 107 U. S. 602, 614; 4 THomp- 
SON, CORPORATIONS, 2 ed., § 4318. 
“ Application of Murphy, 51 Wis. 519. Contra, Reilly v. Absecon Land Co., 75 

. J. Eq. 71. ' 

11 See Parker v. Bethel Hotel Co., 96 Tenn. 252, 284; 1 MORAWETz, PRIVATE CoRPO- 
RATIONS, 2 ed., §§ 193-200; 16 Harv. L. Rev. 312. 


1 Mica. Const., Art. II, Sec. 16; U. S. Const., Amendment XIV. 

2 Hurtado v. California, tro U. S. 516; Brown v. New Jersey, 175 U. S. 172. 

3 Dakota v. O’Hare, 1 N. D. 30; People v. O’Brien, 96 Cal. 171. 

4 Simmons v. U. S., 142 U. S. 148; McClain ». Commonwealth, 110 Pa. St. 263. 
5 People v. Machen, 101 Mich. 400; State v. Hollingsworth, too N..C. 535. 
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giving the accused the names of the official experts before the trial be- 
gins. The most that can be said against the statute is that possibly no 
opinion on some topics concerning which little is really known should be 
given the weight which the jury might attach to any opinion coming from 
men designated by the judge as suitable and disinterested experts. Such 
arguments should be addressed to the legislature. No doctrine of con-_ 
stitutional law is more frequently repeated than that the courts will 

not overthrow an act of the legislature simply because they deem it 

unwise. 

Another ground on which the court bases its decision is that the statute 
in question transfers the power of choosing witnesses from the prosecuting 
attorney, an administrative officer, to a member of the judicial depart- 
ment, in violation of the provision of the state constitution for a sepa- 
ration of- powers. Comparing a theoretical analysis of the powers of 
government with the distribution of those powers by the state constitu- 
tions, it is apparent that legislative power (e. g. the veto) is entrusted to 
the governor. So the constitutions give the impeaching power, theoreti- 
cally judicial, to the legislature. Furthermore, without express warrant 
in the usual state constitution, the judicial power of punishing contempt 
is exercised by the legislature,’ while the courts exercise the legislative 
power of prescribing rules of practice and many theoretically adminis- 
trative functions, such as appointing receivers to wind up the affairs of 
insolvent corporations, and administering estates of deceased persons. 
These are but a few of many illustrations which show that the distribu- 
tion of powers is historical rather than analytical. It is impossible 
definitely to assign every function of government to one of the three 
departments as a matter of logic, and it would be highly undesirable to 
do so as a matter of law.® There is a broad borderland of functions, 
which may be shifted from one department to another as circumstances 
require. Thus many powers formerly thought judicial !° are now ex- 
ercised by administrative officers or boards." The power given by the 
Michigan statute to choose official experts resembles more closely the 
power to appoint referees than that to choose witnesses for one side. 
Hence, even if not analytically a judicial function, it is historically so. 
































RELIGIOUS BELIEF AS AFFECTING THE CREDIBILITY OF Dytnc DEc- 
LARATIONS. — One exception to the rule excluding hearsay evidence is 
the admission in a criminal prosecution for homicide of the dying decla- 
rations of the decedent as to the manner of his death. The essential 
requisite of such declarations is that they shall have been made when 
the declarant has lost all hope of life and is firmly convinced that he is 









6 Micu. Const., Art. IV. 
s 7 People ex rel. McDonald v. Keeler, 99 N. Y. 463; Im re Gunn, 50 Kan. 155. 
8 See SALMOND, JURISPRUDENCE, 93-06. 

® See GoopNow, ADMINISTRATIVE LAW OF THE UNITED STATES, 24-42. 

10 Stone v. Elkins, 24 Cal. 125 (election contest). See State ex rel. Arpen v. Brown, 
19 Fla. 563 (revoking license for cause). 

4 See Andrews v. Judge of Probate, 74 Mich. 278 (election contest); Hartford Fire 
Insurance Co. ». Raymond, 70 Mich. 485 (revoking license for cause). 
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about to die! He may then be regarded as induced by the most power- 
ful considerations to speak the truth. In the words of Eyre, C. B., “A 
situation so solemn and so awful is considered by the law as creating an 
obligation equal to that which is imposed by a positive oath admin- 
istered in a court of justice.” * But the solemnity of the circumstances 
is no more an absolute guaranty of truthfulness than is an oath; and so 
if the decedent would not have been a competent witness in a court of 
justice his dying declarations are not admissible there.* Thus, as a 
lack of religious belief would originally disqualify any one as a witness, 
because of the religious nature of an oath, so the dying declarations of 
any one who did not believe in future rewards and punishments were 
inadmissible. This theological qualification of testimonial capacity, 
however, has been removed, and a non-believer is no longer necessarily 
an incompetent witness. Arguing from this premise a man’s dying 
statements are probably no longer excluded on merely religious grounds.® 
The problem then arises, whether a decedent’s peculiar religion or his 
lack of any religion may be shown to impeach his dying declarations. 
In jurisdictions that allow such impeachment of a living witness the 
answer must be affirmative.’ It is submitted that the converse need 
not be true, and that a recent case was wrong in deciding that as want of 
religion could not be shown to impeach a living witness it was inadmis- 
sible to shake the credibility of dying declarations. State v. Yee Gueng, 
112 Pac. 424 (Ore.). But though it is fair to argue that what will 
shake the stronger testimony will shake the weaker also, non sequitur 
that what will not shake the stronger will not shake the weaker. Three 
effective safeguards surround testimony that is given on the witness 
stand: the jury can observe the witness’ demeanor; he is subject to 
cross-examination; and a more than possible result of a lie is a criminal 
prosecution for perjury. A dying declaration is subject to none of these 
tests. It is a hazardous form of evidence at best; it therefore should be 
received with caution, and its weight should be carefully calculated.*® 
The thought of immediate death may strongly impel the ordinary Anglo- 
Saxon to speak the truth, but it certainly will not affect all minds alike. 
It is entirely logical for one to say, “I am about to die, therefore why 
tell the truth?” Indeed Stephen’s History of the Criminal Law tells us 
that in the Punjab a native, mortally wounded, frequently makes a 
statement implicating all his hereditary enemies in his murder.? And 
whether a dying man is impelled towards truth or falsehood depends 
in large measure upon how he regards impending death. Surely the 





1 Queen v. Jenkins, 1 C. C. R. 187; Peak v. State, 50 N. J. L. 179; Tracy v. People, 
97 Ill. ror. 
2 Rex v. Woodcock, Leach Cr. Cas. 397. 
3 See GREENLEAF EVIDENCE, 16 ed., § 157. 
4 Rex ». Pike, 3 C&P. 5098; Donnelly 0. State, 26 N. J. L. 463. 
5 See GREENLEAF, EVIDENCE, 16 ed., § 370 
6 People ». Sanford, 43 Cal. 29; State ». Fliiot, 45 Ia. 486; State v. Ah Lee, 8 Ore. 
~~ This conclusion however is not a necessary one. See WIGMORE, EVIDENCE, 
I 


443. 

7 People v. Sanford, supra; State v. Elliot, supra. See also analogous cases: State v. 

Baldwin, 15 Wash. 15; Lester v. State, 37 Fla. 382; Com. v. Cooper, 5 All. (Mass.) 495. 
8 People v. Kraft, 148 N. Y. 631; Queen v. Jenkins, supra, 193; Starkey v. People, 

17 Iill. 17, 22. 

9 See 1 STEPHEN, Hist. Crm. Law, 448. 
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dying declarations of a man impressed with a firm belief of future ac- 
countability are entitled to greater credence than those of a man with 
no sense of religious responsibility.’ 





PERSONAL JURISDICTION OVER RESIDENTS BY SUBSTITUTED SERVICE. 
— The situations in which jurisdictional difficulties are presented may 
generally be classified as follows: (1) A court in state A attempts directly 
to affect the title to property in state B; (2) a court in state A attempts to 
affect the title to property in state B when a person with an existing 
right in the title is in state A; (3) a court in state A attempts directly to 
affect the rights of a person in state B; (4) a court in state A attempts 
to affect the rights of a person in state B who owns property in state A. 

In (x) the court clearly has no jurisdiction.! In (2), however, it can 
incidentally affect the title by compelling action on the part of a person 
over whom it has jurisdiction.? (4) is analogous to (2), since the court, 
by acting on the title to property over which it has jurisdiction, can in- 
cidentally affect the rights of a non-resident.’ Proceedings under this 
class may be either strictly in rem,‘ or quasi in rem.’ (3) corresponds to 
(1), but is not so easily disposed of. The general rule is that personal 
jurisdiction without consent can be acquired only by personal service 
within the state. It is almost universally applied to non-resident for- 
eigners.6 The assumption by the English courts of jurisdiction over 
foreigners on substituted service when authorized by statute, is due to 
the supremacy of Parliament, and is in little danger of imitation in this 
country.’ Even in England the jurisdiction of a foreign court in such 
a case is denied.* Acquiring jurisdiction over foreign corporations by 
serving their agents within the state is not an exception to the general 
rule, since it is based on consent,’ which is a recognized basis for personal 
jurisdiction.” The principle that personal jurisdiction, once acquired, 
continues through all proceedings which form part of the same litiga- 
tion is also no exception." 

There is, however, a dispute whether there is not a real exception in 
the case of residents of the state. In many decisions on the question of 
personal jurisdiction over non-residents, the language is broad enough 





10 Nesbitt v. State, 43 Ga. 238; Goodall v. State, 1 Ore. 333; Carver v. United States, 
164 U.S. 694, 697. 


1 See WHarton, Conrtict or Laws, §§ 273, 274, 278. 

2 Massie v. Watts, 6 Cranch (U. S.) 148. See 20 Harv. L. Rev. 382. 

3 Arndt v. Griggs, 134 U. S. 316. 

4 Huling v. Kaw Valley Railway & Improvement Co., 130 U.S. 550. 

5 Hogle v. Mott, 62 Vt. 255. See Pennoyer v. Neff, 95 U. S. 714. In all proceed- 
ings in rem reasonable notice is necessary to satisfy constitutional requirements. Roller 
v. Holly, 176 U.S. 308. 

6 Pennoyer v. Neff, supra; Eliot ». McCormick, 144 Mass. 10; Buchanan v. Rucker, 
9 East 192. 

7 See 24 Harv. L. REv. 3 

8 Schibsby ». Westenholz 6 Q. B. 155; Buchanan »v. Rucker, supra. 

® St. Clair v. Cox, 106 U. S. 350; Gibbs v. Queen Insurance Co. , 63 N. Y. 114. 

10 Jones v. Merrill, 113 Mich. 433; Copin v. Adamson, 9 Ex. 345- See Rousillon 2. 
Rousillon, 14 Ch. D. 351, 371. 

1 Burns v. Belknap, 22 Vt. 419; Fitzsimmons v. Johnson, go Tenn. 416. 





NOTES. 487° 


to include residents who are outside the state,” and a few squarely de- 
cide that jurisdiction can be acquired over residents in no other way 
than over non-residents. In accord with this view is a recent decision 
declaring unconstitutional a statute which gave personal jurisdiction 
over residents of the state who were personally served outside its terri- 
tory. Raher v. Raher, 129 N. W. 494 (Ia.). These cases illustrate the 
modern tendency of the law to emphasize the importance of the terri- 
torial at the expense of the personal relation between the individual and 
the state, though many personal duties to the state are still recognized.“ 
This tendency is doubtless sound; but it is submitted that the personal 
relation is still potent enough to enable the state to stipulate by what 
method its citizens or residents,” even when temporarily outside the 
territory, should become amenable to the orders of its courts, and that 
constitutional requirements are satisfied by providing for some reason- 
able form of notice. This view seems to be supported by the weight of 
authority, it being generally held that any reasonable form of substi- 
tuted service gives personal jurisdiction over domestic corporations *® 
and residents '’ of the state, whether they are within its territory or 
outside. 





CONTRIBUTION BETWEEN Co-SURETIES ON PARTIALLY CONCURRENT 
OBLIGATIONS. — Stated broadly, the equitable! doctrine of contribu- 
tion is, that when one person has discharged an obligation, which another 
had likewise assumed, he is entitled to be reimbursed proportionably to 
the risk assumed by each. The application of this rule where the obli- 


gations are coextensive presents a simple problem in arithmetic.’ But 
where the two instruments are only partially concurrent a more difficult 
question is presented, involving a determination of what portion of the 
broader obligation is applicable to the common risk. 

The cases dealing with this problem may be divided into two classes: 
first, where the only element of loss is one for which both sureties are 





22 See Pennoyer v. Neff, supra. 

13 Moss v. Fitch, 212 Mo. 484; De la Montanya v. De la Montanya, 112 Cal. 101; 
Smith v. Grady, 68 Wis. 215. 

144 See SALMOND, JURISPRUDENCE, 195. 

1% In this respect no distinction is drawn between citizens and domiciled residents. 
See Huntley v. Baker, 33 Hun (N. Y.) 578. 

16 Clearwater Mercantile Co. v. Roberts, etc. Shoe Co., 51 Fla. 176; Continental 
Nat. Bank »v. Thurber, 74 Hun (N. Y.) 632. 

17 Harryman v. Roberts, 52 Md. 64, 76; Henderson »v. Staniford, 105 Mass. 504; 
Huntley v. Baker, supra; Ouseley v. Lehigh Valley Trust & Safe-Deposit Co., 84 Fed. 
602; Douglas v. Forrest, 4 Bing. 686; Becquet ». MacCarthy, 2 B. & Ad. 951, 958. 
As to what is not.reasonable notice, see Bardwell v. Collins, 44 Minn. 97. The posi-. 
tion taken in the principal case that a distinction is to be drawn between actual service 
outside the state and service by leaving at the defendant’s residence, in favor of the 
latter, seems untenable. See Anheuser-Busch Brewing Assn. ». Peterson, 41 Neb. 
897. 


1 See Ames, CASES ON SURETYSHIP, 537, 0. I. 

2 Armitage v. Pulver, 37 N. Y. 494; Thurston v. Koch, 4 Dall. (U. S.) 348. See also 
Deering v. The Earl of Winchelsea, 2 B. & P. 270; Pendlebury v. Walker, 4 Y. & C. 424, 
441. 

3 Citizens Ins. Co. ». Hoffman, 128 Ind. 370; Farmers’ Feed Co. v. Scottish Union 
Ins. Co., 173 N. Y. 241. 
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liable, and second, where a portion of the loss is covered by both obli- 
gations and the remainder must be borne by one alone. The decisions 
in both classes are confined almost exclusively to the adjustment of loss 
between so-called “specific” and “blanket” fire policies,* containing 
a pro ratd clause intended to effect without circuity of action the result 
produced by contribution.> An examination of the second class of cases 
discloses a hopeless confusion,’ in which can be discovered no definite 
principle other than a desire to give the insured the fullest indemnity.’ 
In the first class, it is held that the amount insured by the blanket policy 
is the greatest sum for which it would be liable} in the event of a fotal 
loss of the property covered by the specific policy. This method of ap- 
portionment seems theoretically correct, in view of the principle that it 
is the hazard assumed by each insurer that determines the ratio of 
contribution. 

The applicability of this rule to fidelity insurance °® is denied in the re- 
cent case of American Surety Co. v. Wrightson, 103 L. T. R. 663 (Eng., 
K. B. Div., Nov. 15, 1910). The plaintiff had guaranteed a bank against 
loss up to $2500 by the dishonesty of a certain employee. The defendant 
in a general policy of £40,000 insured, among other things,’ against loss 
from the same source. The employee misappropriated $2680. In the 
suit for contribution, it was held that the proper ratio is as 2500 is to 
2680. The decision is.a departure from the equitable principle, in that 
the proportion is made to depend upon the loss rather than upon the 
initial undertaking. Surely the greater scope of the blanket policy fur- 
nishes no valid reason for applying a different rule. Every policy is a 
blanket policy in so far as it partially insures a certain subject matter, 


any portion of which may be separately insured by a smaller policy. 





* Cherry v. Wilson, 78 N. C. 164; Burnett v. Millsaps, 59 Miss. 333. In these cases, 
both of the second class, the question of apportionment between co-sureties on a sheriff’s 
bond was presented. The court held in both cases that the common loss should be di- 
vided in half. 

5 See Cromie v. Kentucky & Louisville Mutual Ins. Co., 15 B. Mon. (Ky.) 432; 
Howard Ins. Co. of N. Y. v. Scribner, 5 Hill (N. Y.) 298, 301. 

6 It has been held that this is not a case of concurrent insurance and no question of 
apportionment is involved. Meigs v. Insurance Co. of North America, 205 Pa. St. 
378. Contra, W.-H. Coffee Co. v. Merchants’, etc. Ins. Co., 110 Iowa 423. Sometimes 
the policy is apportioned among the various items insured proportionably to their value. 
Chandler v. Ins. Co. of North America, 70 Vt. 562. The apportionment has also been 
based on the losses on the different parcels. Mayer v. American Ins. Co., 2 N. Y. Supp. 
227. According to the so-called Cromie rule, the general policy pays first the loss on 
property not doubly insured. See Cromie v, Kentucky & Louisville Mutual Ins. Co., 
supra. With this last may be contrasted the “gradual reduction” rule, in which the 
first payment is made on the item suffering the greatest loss. Schmaelze v. London & 
Liverpool Fire Ins. Co., 75 Conn. 397. See RICHARDS, INSURANCE LAW, 440, n. 4; 
GRISWOLD, FrrE UNDERWRITERS’ TEXT-BOOK, 661-685. 

7 Angebrodt & Barth v. Delaware Mutual Ins. Co., 31 Mo. 593; Ogden »v. East 
River Ins. Co., 50 N. Y. 388, 391. 

8 If the value of the specific thing is greater than the blanket policy, the full amount 
pro-rates with the smaller policy. Page e¢ al. v. Sun Ins. Co., 74 Fed. 203. Otherwise 
the value of the specific property determines. Erb v. Fidelity Ins. Co., 99 Iowa 727. 

® There is some conflict as to whether fidelity insurance is properly suretyship or 
insurance. See RIcHARDS, INSURANCE LAw, 655; VANCE, INSURANCE, §§ 247-248. 

10 The general policy covered loss of securities, negotiable paper or currency, on or 
off the premises, by robbery, theft, fire, embezzlement, burglary, or negligence or 
fraud of employees. 
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The presence of such lesser policy cannot alter the nature of the more 
extensive insurance." The risk of the latter is comparatively greater, 
but that is an incident of the size of the obligation assumed, for which the 
insurer presumably exacts a greater reward.” Nor is the fact that the 
loss was first paid by a co-surety a reason for lightening the burden 
undertaken by the more general policy. 


From a practical viewpoint, it is evident that the nature of this risk | 


renders it peculiarly difficult to limit the amount at hazard on this one 
item, as may be done in fire insurance by showing the value of the spe- 
cific thing. Conceivably this one employee might have-stolen £40,000, 
for which the policy would have been liable.¥ In the absence of proof 
that his opportunities to misappropriate were restricted, the ratio would 
necessarily be 2500 to 193,600. An appearance of unfairness in that 
result seems to have been the controlling ground of the decision. 





JuRISDICTION OvER ForEIGN VESSELS. — Over foreign public vessels 
in its ports every nation is understood to waive the exercise of its terri- 
torial jurisdiction.'_ This concession, based on international courtesy 
and not a matter of right,? is made because it is not to be considered that 
a vessel, representing the dignity and sovereign power of an independ- 
ent state, and its crew as public functionaries, would submit to another 
authority. Though the extent of this concession is still in dispute, the 
differehce is for the most part one of terminology rather than of sub- 
stance. Most writers assert that such a vessel is to be treated as part 
of the territory of its sovereign, agreeing, however, that it must commit 
no act of aggression and must respect the local port regulations. The 
latest writers oppose this doctrine of extraterritoriality as an inaccurate 
and confessedly misleading * fiction, but they admit that the vessel and 
crew are to be regarded as not subject to the territorial jurisdiction.® 
The latter view, sounder in theory, is probably the one actually applied 
by the nations.” On the other hand, in regard to foreign private ships 
in port there is a difference in practice rather than in theory. It seems 





11 See GRISWOLD, FirE UNDERWRITERS’ TEXT-BOookK, § 2079. 
12 See id., § 1545. 
3 Cromie v. Kentucky & Louisville Mutual Ins. Co., supra. 


1 The Schooner Exchange v. M’Faddon, 7 Cranch (U. S.) 116. 

* See The Santissima Trinidad, 7 Wheat. (U. S.) 283, 353. Since this exemption is 
based on toleration the sovereign of the port might revoke it and exclude or expel such 
vessels or, conceivably, attempt to submit them to its jurisdiction — with the neces- 
sity of answering to the sovereign of the vessel for such acts. See Praprér-Fopéré, 
pen INTERNATIONAL PuBLic, § 2405; 2 Moore, Dicest or INTERNATIONAL Law, 

2 

3 See 3 CALvo, LE Droit INTERNATIONAL, 337. Cf. M’Culloch ». Maryland, 4 Wheat. 
(U. S.) 316; Dobbins . Commissioners of Erie Co., 16 Pet. (U. S.) 435. 

4 See OrTOLAN, DIPLOMATIE DE LA MER, 212; Law Mac. AnD REv., No. 219, 
p. 201. 

5 See ORTOLAN, DIPLOMATIE DE LA MER, 212. 

6 See Hatt, INTERNATIONAL Law, 3 ed., 191; PRADr&=r-Fopért, Drorr INTERNA- 
TIONAL PusLIc, §§ 2401, 2403; Pretri, La Fiction p’EXTERRITORIALITE, 364. 

7 See 2 Mich. L. Rev. 347. There is some authority, however, for saying ‘that the 
local jurisdiction over criminals is not ousted by their escape to a foreign war-vessel. 
See Report oF RoyaL CoMMISSION ON FuGITIVE SLAVES; 1 Op. Atty. Gen. 47. 










toh Seat Stee 









Se nena 







Shai tee 
























= eo 




























490 HARVARD LAW REVIEW. 


universally admitted that over them the territorial sovereign retains com- 
plete jurisdiction.* The French rule of practice is for that sovereign to 
refuse to exercise it over acts relating solely to the internal discipline of 
such vessels and offenses committed by one member of the crew against 
another without disturbing the peace of the port. This rule, though 
not universal, is growing in favor and is embodied in numerous treaties.!° 
But acts of the territorial legislature intended to apply to such vessels 
must be followed." So on any view a recent case in which the master 
of a Norwegian ship in Manila Bay was fined by a Philippine court be- 
cause of conditions on board, seems right. United States v. Bull, 5 Am. 
J. Int. Law, 242 (Phil. Is., Sup. Ct., Jan. 15, 1910). 

The law concerning jurisdiction over foreign vessels in the littoral 
seas is still in the making. * A public vessel will there undoubtedly have 
the exemptions it enjoys in port; but as to merchantmen the publicists 
are in conflict. By some it is said that the vessel is subject to the same 
jurisdiction as if in port.“ By others it is urged that the vessel is to be 
regarded as in no way subject to the jurisdiction of the littoral state, 
though bound to abide by its navigation regulations.* And there is the 
intermediate position that, while as a general rule a vessel is subject to 
the jurisdiction of the littoral state, one merely passing through is sub- 
ject only in respect of acts which violate the interests of that state or of 
its subjects outside the vessel.” These numerous distinctions between 
ports and littoral seas, between vessels at anchor and those passing 
through, between offenses taking effect on board and those taking effect 
outside, seem difficult to justify on principle as affecting jurisdiction. 
Despite the objection of certain theoretical writers every nation does 


claim the rights of a sovereign over its littoral seas.* And there has 
been no evidence of an intent to relinquish jurisdiction, but of quite the 
contrary.!’ So the jurisdiction of the littoral state should be admitted 
and to it should be left the determination of the rare cases of its exercise 
as a matter of expediency, a system that has worked well enough as to 
ports. 





PURCHASE FOR VALUE AND WitTHouT Notice or Equitasre In- 
TERESTS. —It is the accepted doctrine in England that as between 





8 The rule of practice in France is sometimes there stated to be based on lack of 
jurisdiction over the acts. But that this is not true is shown by the fact that the 
French port authorities will exert jurisdiction when asked. See OrtoLan, DrpLo- 
MATIE DE LA MER, 223, 224. 

® See 1 CAtvo, LE Droit INTERNATIONAL, 555. 

10 Wildenhus’s Case, 120 U.S. 1. See HALL, INTERNATIONAL Law, 3 ed., 200. 

11 Patterson v. Bark Eudora, 190 U. S. 169. See 15 Harv. L. REv. 4rr. 

2 An objection to lack of jurisdiction over the subject-matter of the offense on the 
ground that the. failure to provide suitable appliances and the subsequent voyage 
were outside Philippine waters, was answered by saying that the offense was a contin- 
uing one and existed during the trip up Manila Bay. 

18 See HALL, INTERNATIONAL LAW, 3 ed., 202. 

1 See Impart-LatTour, LA MER TERRITORIALE, 307. 

%) RESOLUTIONS OF THE INSTITUTE OF INTERNATIONAL Law, 18094, Art. 6, 7, 8. 

16 The right of innocent passage of foreign vessels through such waters seems con- 
ceded. See OPPENHEIM, INTERNATIONAL LAw, 243; HALL, INTERNATIONAL Law, 202. 

17 See the Act of Parliament, St. 41 & 42 Vict. c. 73, following the decision in the 
case of the Franconia, The Queen v. Keyn, 2 Ex. D. 63. 
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conflicting equities that which is prior in time should prevail. This 
rule is undoubtedly sound when the rights of both parties are against 
the same person. Thus if a trustee sells without conveying the legal 
title to a third party who pays value without notice, the cestui will be 
preferred; for since the rights of each are mutually exclusive so far as 
the possibility of equitable relief against the trustee is concerned, it is 
only fair that he who first, secured his right should prevail.1 But the 
English cases do not stop here. Thus if one who holds an equity of re- 
demption in trust assigns it to a purchaser for value without notice, the 
latter will be postponed to the cestui.2 Yet here the cestui’s right, though 
earlier in date, would only be against the fraudulent assignor, whereas, 
by the assignment, the purchaser would secure a direct right against the 
legal owner. Hence these rights would not be mutually exclusive, be- 
cause they would be against different persons, and there seems no affirm- 
ative reason why the purchaser, who alone would have a direct righ 
against the owner of the res, should hold it subject to the cestui’s right. 
Similarly, the general rule in England that the assignee of a chose in 
action takes subject to all prior equities against the assignor is an ex- 
ample of the same doctrine.’ 

In a recent English case, persons having a power of appointment 
among children over an equitable interest fraudulently executed this 
power in favor of one son who thereupon sold his interest to a purchaser 
for value without notice. Cloute v. Storey, [1911] 1 Ch. 18. Since a 
fraudulent appointment is not void but only voidable,‘ it follows that 
the appointee would take in constructive trust for_the-person_entitled 
in defauteoftappointment. The latter prevailed against the bond fide pur- 

“chaser on the ground that his equitable right against the appointee 
was prior in time to the purchaser’s equity against the trustee of the 
fund. Though in view of the English doctrine such a decision was to 
be expected,® it is to be observed that such a result is in conflict with the 
general principle that equity follows the law; for had the interest.ap- 
pointed been legal, the purchaser would have prevailed For it is fun- 
damental that a bond fide purchaser of a legal interest takes free and 
clear of the equities of third persons.’ Since the reason is that equity 
will not lend its aid to take from a person that which he has obtained 
for value and in good faith, it is hard to see why this salutary doctring 
should not serve to protect other property rights besides legal eee 














That it does do so would seem to be the true basis for the decisions i 
this country which hold, in opposition to the English view, that the 





1 Baillie v. M’Kewan, 35 Beav. 177. 

2 Cave v. Cave, 15 Ch. Div. 639. 

3 Moore ». Jervis, 2 Coll. 60; Cory v. Eyre, 1 De G., J. & S. 149. The protection 
afforded an assignee of a stock certificate, which is an apparent exception to this doc- 
trine, is put on grounds of equitable estoppel. Dodds ». Hills, 2 Hem. & M. 424. 

4 In Green »v. Pulsford, 2 Beav. 70, such an appointment of a legal interest was 
held only voidable. In Preston v. Preston, 21 L. T. Rep. N. Ss. 346, a fraudulent ap- 
| aap rier of an equitable interest was held capable of confirmation by those entitled 
in default. 

5 This is the first decision in England on this point. Though the facts are similar 
in Daubeny v. Cockburn, 1 Meriv. 626, the decision there in favor of the person en- 
titled in default was due to his having also the legal title to the trust fund. 

6 Green v. Pulsford, supra. 

7 Reynell v. Peacock, 2 Rolle 105; Molony v, Rourke, 100 Mass. 190. 
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assignee of a chose in action takes free and clear of the equities of third / 
parties. These cases have been explained on the ground that the as- | 
signee gets not only an equitable right to sue in his assignor’s name, 
but also a legal right to collect, of which equity should not deprive him.° 
But the decisions do not turn on that theory, and it is submitted that 
when the interest assigned is purely equitable, as in the principal case, 
the same result should be reached. 





WHETHER NEGLIGENT AcT OR DAMAGE CAUSED THEREBY CONSTI- 
TUTES CAUSE oF AcTION. — The larger body of authority goes to show 
that in an action for negligence the cause of action is the damage to the 
plaintiff caused by the defendant’s negligence. Thus the Statute of Limi- 
tations runs only from the time when the damage occurred, not from the 
time of the negligent act. A single act, by causing distinct damages to 
the plaintiff at different times, may give rise successively to more than 
one right of action.? And a leading case holds that a recovery for damage 
to property is not a bar to an action for personal injury caused simul- 
taneously by the same negligent act. On like reasoning the union of 
claims for damages to person and property, though caused by a single 
act, has been held a misjoinder of causes of action.* 

On the other hand, two recent cases, examples of a considerable body 
of authority in this country, have been decided on the theory that the 
cause of action is not the violation of the plaintiff’s right, but the defend- 
ant’s “tortious act” or “wrong”’; that there is, therefore, but one cause 


of action for the damage to both person and property. In one it was 
held that a judgment for the damage to property barred an action for 
the personal injury. Ochs v. Public Service Ry. Co., 77 Atl. 533 (N. J., 
Sup. Ct.).° In the other the court overruled a motion to state separately 
the causes of action, both claims having been included in one count. 





8 Kent, Ch., originated this theory by his dicta in Murray v. Lylburn, 2 Johns. Ch. 
(N. Y.) 441. Though repudiated in New York in Bush 2. Lathrop, 22 N. Y. 535, his 
theory has generally prevailed in this country. Porter v. King, 1 Fed. 755. For a 
full collection of the authorities see 68 ALB. L. J. 290. 

® See 1 Harv. L. REv. 1, 7, and 8. 


1 Roberts v. Read, 16 East 215. See Dyster v. Battye, 3 B. & Ald. 448. But the 
statute runs from the time when there is any damage which will support an action. 
Howell v. Young, 5 B. & C. 259; Moore v. Juvenal, 92 Pa. St. 484. Cf. Wood »v. Car- 
penter, ror U. S. 135. 

2 Backhouse v. Bonomi, 9 H. L. Cas. 503; Illinois Central R. Co. v. Wilbourn, 74 
Miss. 284. Cf. Lee v. Kendall, 56 Hun (N. Y.) 610. 

’ Brunsden v. Humphrey, 14 Q. B. D. 141. Accord, Newbury v. Conn. & Pass. 
Rivers R. Co., 25 Vt. 377; Watson v. Texas & P. Ry. Co., 8 Tex. Civ. App. 144; Reilly 
v. Sicilian Asphalt Paving Co., 170 N. Y. 40. So also where one action is for injuries 
to the plaintiff, the other, his action for injuries to his wife. Skoglund v. Minneapolis 
Street Ry. Co., 45 Minn. 330; Texas & P. Ry. Co. v. Nelson, 9 Tex. Civ. App. 156. 
Or where one is case for damage to personalty, the other, case for damage to realty. 
Southside R. R. Co. v. Daniel, 20 Grat. (Va.) 344. Hagan v. Casey, 30 Wis. 553, 
goes too far in allowing two actions of trespass quare clausum where a single entry 
causes damage to realty and to personalty. 

* Boerum v. Taylor, 19 Conn. 122; Townsend v. Coon, 7 N. Y. Civ. Proc. Rep. 56; 
Lamb »v. Harbaugh, 105 Cal. 680. 

5 Accord, King v. Chicago, M. & St. P. Ry. Co., 80 Minn. 83. 
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Bilikan v. Columbus Railway & Light Co., 20 Oh. Dec. 609 (Ohio, Frank- 
lin Common Pleas).® 

On principle this latter theory is clearly wrong. The defendant “is 
answerable for the consequences of negligence, not the abstract existence 
of it.” 7 So far from the defendant’s negligent act being the cause of 
action, it is “tortious” and a “wrong” only when it injures the plaintiff’s 
right by causing him damage. If one’s property is damaged by a negli- 
gent act and he becomes bankrupt and later suffers personal injuries 
from the same act, is he to be told that the sole cause of action for the 
negligence has passed to his trustee? Or if no damage results till more 
than six years after the so-called “cause of action” occurred, is the suit 
outlawed by the Statute of Limitations? * Indeed, it is hard to see why 
this doctrine would not require several victims of a negligent act to sue 
jointly for all the damage done. 

The practical result in each of the principal cases is not very objection- 
able. The Ohio case at most allows recovery for two causes of action on 
a complaint of one count.? While the New Jersey case decides matter 
of substance, its tendency is perhaps to prevent unnecessary vexation 
of the defendant where both causes of action may conveniently be sued 
on together.!? But if this reason does not apply, as where recovery is 
sought in different capacities, and the question is therefore purely whether 
one negligent act can give rise to more than one cause of action, judg- 
ment in one action is rightly held not to bar the other." Among 
the circumstances ” under which holding the defendant’s act to be the 
cause of action would produce substantial difficulties are those resulting 
from the doctrine of bankruptcy that rights of action for injury to prop- 





6 Accord, Baltimore & Ohio R. Co. v. Ritchie, 31 Md. 191; Braithwaite ». Hall, 
168 Mass. 38. Cf. Doran v. Cohen, 147 Mass. 342. In the other cases adopting this 
theory the real ground for decision was that the objection of duplicity was not taken, 
but only that of misjoinder: Birmingham Southern Ry. Co. v. Lintner, 141 Ala. 420; 
or that pleading over cured the defect of duplicity: Seger ». Barkhamsted, 22 Conn. 
290; Lamb ». St. Louis, etc. Ry. Co., 33 Mo. App. 489. It is doubtless correct that 
injury to the person and clothing on the person gives but one right of action. See 
Bliss ». New York, etc. R. R., 160 Mass. 447, 455. 

7 Per Gibson, C. J., in Hart v. Allen, 2 Watts (Pa.) 114, 116. 

8 The affirmative answer was made a ratio decidendi in Schade v. Gehner, 133 Mo. 
252, 259. The actual decision was correct, however, as the statutory period had run 
since the occurrence of damage. 

9 This has been allowed by courts recognizing that there are two causes of action. 
Shoemaker v. Atkin, 11 Heisk. (Tenn.) 294. See Chicago, etc. Ry. Co. v. Ingraham, 
131 Ill. 650. 

10 See 15 Harv. L. REv. 752. 

i F. g., an action by an administrator for the benefit of the estate and one for the 
benefit of the next of kin, the negligence complained of being the same in each. Barnett 
v. Lucas, Ir. R. 6 C. L. 247; Leggott v. Great Northern Ry. Co., 1 Q. B. D. 599; St. 
Louis, etc. Ry. Co. v. Sweet, 63 Ark. 563. So where negligence causes damage to 
partnership property and personal injury to one partner. Taylor v. Manhattan Ry. 
Co., 53 Hun (N. Y.) 305. Cf. Taylor v. Metropolitan, etc. Ry. Co., 52 N. Y. Super. 
Ct. 299. Attempts have been made to explain these cases on the ground that one 
cause of action can be split where two suits are necessary to protect the rights in- 
jured. Peake v. Baltimore & Ohio R. Co., 26 Fed. 495. See Cincinnati, etc. R. R. Co. ». 
Chester, 57 Ind. 297. 

2 Other difficulties may arise because of different periods of limitation for the two 
classes of actions and the different rules as to assignability and equitable execution. 
See also note 8, supra. 
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erty pass to the trustee, while those for personal injury do not." Failure 
to recognize that the kinds of damage form the test of the number of 
causes of action is frustrating this rule by allowing the bankrupt to sue 
for damage to property as well as the person, if caused by the same act." 





EsTOPPEL PREDICATED UPON INNOCENT MISREPRESENTATION. — As- 
suming the existence of the other elements ! necessary to an estoppel by 
misrepresentation, the question whether the estoppel can arise when 
there has been only an innocent misrepresentation is one upon which 
the authorities are not unanimous. The statement that fraud is an es- 
sential ingredient of the misrepresentation is frequently made.? A de- 
termination as to the accuracy of the requirement is to be reached by 
recognizing and applying the fundamental principle upon which the 
whole doctrine of estoppel by conduct rests. That principle is simply 
this: that a man will be precluded from denying the truth of misrepre- 
sentations when to allow him to deny would be contrary to equity and 
good conscience.’ The doctrine, then, being broadly founded upon fair- 
ness, the inquiry now becomes whether the denial of an honest mis- 
representation may ever be so unconscionable as to be prohibited. The 
fact that the subject is equitable in its nature makes this peculiarly a 
matter to be determined by all the circumstances of a particular case. 
There are, however, three general situations which in a broad way illus- 
trate the question. 

Suppose, first, that A innocently but mistakenly points out as the 
boundary between his lot and B’s a line inside his own land, up to which 
B in reasonable reliance builds. On discovering his error A is estopped as 
against B to claim to the true line. ‘When one of two innocent persons 
must suffer, he shall suffer who by his own acts occasioned the confi- 
dence and loss.” * To permit A now to repudiate his prior assertion 
would be to permit him to inflict upon B a palpable injustice and would 
be tantamount to sanctioning a fraud. Secondly, the question may 
arise when A, with no fraudulent intent, has so made it possible for X 
to make a successful misrepresentation that A’s action may fairly be 
considered an efficient cause of the ensuing change of B’s position. And 
here the result will be identical: thus when A, on sending his cattle to be 
pastured with X’s herd, puts X’s brand on them, he is estopped later to 





13 See 24 Harv. L. REv. 3096. 
4 Brewer v. Dew, 11 M. & W. 625; Rose v. Buckett, [t901] 2 K. B. 449. But see 
Darley Main Colliery Co. v. Mitchell, 11 App. Cas. 127, 144; 15 Harv. L. REv. 229, 


1 See Ewart, EstoppEt, 10; BIGELOW, EsToppEL, 5 ed., 570. 

2 Brant v. Virginia Coal & Iron Co., 93 U. S. 326, 335. See Crary v. Dye, 208 U. S. 
515, 521; BIGELOW, ESTOPPEL, 5 ed., 617. 

3 Horn »v. Cole, 51 N. H. 287, 280. 

4 Ross v. Ferree, 95 Ia. 604; Cornish v. Abington, 4 H. & N. 549, 556. See Jorden 
v. Money, 5 H. L. Cas. 185, 212; Ewart, ESTOPPEL, 94. 

5 Stevens v. Dennett, 51 N. H. 324, 336. This statement is said to be “bed rock 
of universal principle, upon which all instances of equitable estoppel must be founded.” 
See 2 Pomeroy, Ea. Jur., 3 ed., § 805, n. 1. 

6 By the loose statement that “fraud is essential to estoppel ” is frequently meant 
no more than this: that to allow A to assert against B his right or title would now be 
equivalent to fraud. See Rice », Bunce, 49 Mo. 231, 235. 
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claim them against B, to whom X mortgaged the whole herd.’ What 
is loosely termed “standing by” presents the third situation. If A, 
with full knowledge of the circumstances, chooses to remain passive 
and refrain from asserting his title when he sees his property sold by X, 
who assumes to own it, to B, an innocent purchaser, A is estopped later 
to claim it from B.§ Surely “he who has been silent as to his rights 
when he ought in good faith to have spoken, shall not be heard to speak 
when he ought to be silent.” ® A has acted dishonestly in consciously 
allowing his property to be used to consummate a fraud. But if A is 
ignorant of his right in the property, the question is entirely altered. 
In a recent case an illiterate old widower, wholly ignorant of his title to 
land of his deceased wife, which the children had sold after her death, 
later discovered and successfully asserted his right to an estate by the 
curtesy against the apparently innocent vendee. Dotson v. Merritt, 132 
S. W. 181 (Ky.). Innocent non-negligent silence creates no estoppel,"! 
not because it is honest — that is immaterial — but because the “stander- 
by” neither makes nor permits a misrepresentation.” He neither holds 
out nor conceals.% His assertion of a subsequently discovered right 
therefore involves no contradiction of his previous conduct and is now 
wholly conscionable. 





RECENT CASES. 


ADVERSE PossEssion—WxHo May Gain TITLE — RELATIVE OF REAL 
Owner. — A owned Blackacre and Whiteacre. In 1889 he conveyed the latter 
to his son. At that time a building on Blackacre also covered a gore-shaped 
part of Whiteacre. After the Statute of Limitations had run, the land covered 
by this building was sold on foreclosure to C, who applied for relief from her 
bid on the ground that the mortgagor did not have title to the gore. Held, 
that relief should be denied. Timmermann v. Cohn, 44 N. Y. L. J. 1739 (N. Y., 
Sup. Ct., Jan. ror). 

The law is well settled that after the child attains maturity the father may 
acquire title against him by adverse possession. Den v. Lane, 2 N. J. L. 397. 
So the child may gain title against the parent. New Haven Trust Co. v. Camp, 
81 Conn. 539. Although seldom mentioned, it would seem that the disability 
of infancy, without reference to the relation of the parties, would protect the 
child in the majority of cases. Again, the child could not be deprived of his 
right by the father’s fraudulent concealment of the true state of the title. But 
beyond that the ordinary requisites of adverse possession should suffice. Scar- 
boro v. Scarboro, 122 N. C. 234; New Haven Trust Co. v. Camp, supra. Hence 





7 Bank of Holdensville v. Kissare, 22 Okla. 545. See Ewart, ESTOPPEL, 95. 

8 Pickard v. Sears, 6 Ad. & E. 469; Gregg v. Wells, 10 Ad. & E. go. See 18 Harv. 
L. REV. 140. 

9 Per Swayne, J., in Morgan v. R. Co., 96 U. S. 716, 720. 

10 Much of the confusion upon the necessity of fraud in the misrepresentation has 
arisen from stating the rule applicable in cases of passive misrepresentation or “stand- 
ing by” as if it applied as well to every other case of estoppel. 

1 Willmott v. Barber, 15 Ch. D. 96. 

2 Insurance Co. of North America 2. Miller, 24 Oh. Circ. Ct. 667. See Ewart, 
EstopreEt, 88, 89. 

3 It is obvious that other elements necessary to an estoppel are often absent in 
this class of cases. 
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cases holding that the rules of adverse possession between strangers are radically 
modified by the existence of parental and filial relations between the parties 
can scarcely be supported. O’Boyle v. McHugh, 66 Minn. 390. A slight in- 
ference will naturally be raised by the relation, but a presumption shifting the 
burden of proof hardly seems necessary for the adequate protection of adult 
progeny. 


BANKRUPTCY — PROVABLE CLAIMS — RIGHTS OF SECURED CREDITOR. — 
After the filing of the petition in bankruptcy a creditor of the bankrupt liqui- 
dated his security, which was not sufficient to satisfy his whole claim. Held, 
that he cannot apply the proceeds first to interest accruing since the filing of 
the petition, then to principal, and then prove for the balance. Sexton v. 
Dreyfus (U. S. Sup. Ct., Jan. 23, ort). 

This reverses the decision in the lower court, criticized in 23 Harv. L. REv. 
219. 


Bitts AND Notes — CHECKS — MISAPPLICATION OF FUNDS OF CORPORA- 
TION BY OFFICER INDoRSING Its CHeEcks. — A, the president of the plaintiff 
corporation, deposited in the defendant bank to the account of A & Son, a 
firm of which he was a member, checks payable to the plaintiff corporation, 
indorsed in blank in its name by “A, president,” and then indorsed to the 
defendant in the name of A & Son. These transactions lasted four months, 
and included some ninety checks. The plaintiff sued to charge the bank with 
the amount of these checks, which the bank had allowed A & Son to draw out. 
Held, that the plaintiff can recover. Niagara Woolen Co. v. Pacific Bank, 141 
N. Y. App. Div. 265. 

From the form of these checks, it was apparent that the corporation’s funds 
were being used by its president in his private capacity, and those facts were 
sufficient, especially in view of the large number of checks, to put the defend- 
ant upon inquiry as to A’s authority. Squire v. Ordemann, 194 N. Y. 394. 
See Capital City Brick Co. v. Jackson, 2 Ga. App. 771. When property is ac- 
cepted under circumstances which ought to start an inquiry, the holder is 
charged with notice of all facts which a reasonable inquiry would have disclosed. 
See Rochester & Charlotte Turnpike Road Co. v. Paviour, 164 N. Y. 281, 286. 
Thus it has been held that where a check, signed ““X, Agent,” is received in 
payment of a personal debt of X, or where stock in the name of “‘Y, trustee,” 
is pledged to secure the pledgor’s personal debt, the recipient is put upon in- 
quiry by the form of the instruments and accepts them at his peril. Gerard v. 
McCormick, 130 N. Y. 261; Shaw v. Spencer, 100 Mass. 382. The principal 
case follows a recent New York case which applied the same principles of 
notice where a bank allowed a treasurer to deposit corporation funds to his 
individual account, and then check out against it. Havana Ceniral Railroad 
Co. v. Knickerbocker Trust Co., 135 N. Y. App. Div. 313 (reversed on another 
point in 198 N. Y. 422). 


Bonps —INcoME Bonps — WHETHER INTEREST Has BEEN EARNED. — A 
railway company that had issued mortgage bonds on which interest was to 
be paid only as earned, insisted that its earnings during the years in dispute were 
insufficient to pay the interest. Held, that the interest had been earned in 
spite of the subtlety of the company’s bookkeeping. Central of Georgia Ry. 
Co. v. Central Trust Co. of New York, 69 S. E. 708 (Ga., Sup. Ct.). 

It is always difficult to calculate the true earnings of a corporation, yet it 
must be done every time a dividend is declared. Ordinarily, however, a stock- 
holder would not question a smaller dividend, for the undistributed earnings, 
as surplus, would increase the value of his stock. On the other hand income- 
bond holders would want every possible cent of the earnings paid to them as 

. 
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interest on their bonds, for otherwise it would be lost to them forever. Their 
interests are, therefore, directly opposed to those of the directors and stock- 
holders. In the inevitable conflicts that have ensued the courts have favored 
the bondholders. Morse v. Bay State Gas Co., 91 Fed. 938; Buel v. Balti- 
more, etc. Ry. Co., 24 N. Y. Misc. 646; Schmidt v. Louisville,C. & L. Ry. 
Co., 27 Ky. L. Rep. 21. In the principal case the railroad was not per- 
mitted to conceal the earnings of a subsidiary company under the guise of a 
“loan” to itself. Income bonds are now falling into disuse, for they are vain 
attempts to make their holders both secured creditors of and participators in a 
single enterprise. They are unknown in England, for the English debenture 
bond is better adapted to the situation. See 24 Harv. L. REv. 389. In this 
country the new system of accounting under the Interstate Commerce Com- 
mission will probably lessen the number of these disputes, in the case of rail- 
roads. The principal case is discussed in its financial aspect in Loucu, Corpo- 
RATION FINANCE, 383, 


CEMETERIES — RIGHT OF OWNER OF FEE TO ENJOIN REPEATED TRES- 
PASSES. — One of the avenues of the plaintiff’s cemetery ran along the west - 
side of the grounds, with a hedge fence on the west line of this avenue. The 
defendants, owners of an adjoining cemetery, proceeded to connect their 
driveways with this avenue by repeatedly destroying the hedge, and by scrap- 
ing down the road to a level with their own driveways. The plaintiff sued for 
an injunction. Held, that the injunction be granted. Mount Hope Cemetery 
Ass’n v. New Mount Hope Cemetery Ass’n, 246 Ill. 416. 

The defense was that the plaintiff by platting its lands for cemetery purposes 
had dedicated the avenues to a public use, so that the defendants had a right 
to connect their cemetery driveways with those of the plaintiff. It is well 
recognized that land may be dedicated for a cemetery. Pierce v. Spafford, 53 
Vt. 394. Yet, whatever may be the qualified title or estate of a lot-owner in a 
lot, the dedicator still retains the fee of the rest of the land, subject only to the 
easement in the public for cemetery purposes. Buffalo City Cemetery v. Buffalo, 
46 N. Y. 503. And he may maintain trespass for any encroachment on the land 
which is inconsistent with the proper use of the public easement. Trustees of 
First Evangelical Church v. Walsh, 57 Ill. 363. Cf. Ladev. Shepherd, 2 Str. 1004; 
Pomeroy v. Mills, 3 Vt. 279. The driveways are not highways, but a part of 
the cemetery. Evergreen Cemetery Ass’n v. New Haven, 43 Conn. 234. Hence 
an abutting owner can have no right of access. The use to which the abutting 
owner puts his land makes no difference in principle. Since in the principal 
case there was no dispute as to the plaintifi’s title, the repeated trespasses 
gave good ground for an injunction. Carpenter v. Gwynn, 35 Barb. (N. Y.) 
395. 


Cuosres in Action — Grrts — DELIVERY OF CERTIFICATE OF STOCK. — 
The owner of stock in a corporation delivered to his daughter, with the inten- 
tion of making a present gift, five unindorsed certificates of stock and five 
sealed instruments, purporting to convey the shares. Some of these deeds 
contained an express power of attorney to transfer the stock on the books of 
the corporation, and some did not. Held, that the daughter is entitled to all 
the stock, as against the donor’s residuary legatees. Talbot v. Talbot, 78 Atl. 
535 (R.1.). See Notes, p. 481. 


ConFiict or LAws — PERSONAL JURISDICTION — STATUTE AUTHORIZING 
EXTRATERRITORIAL SERVICE ON RESIDENTS OF STATE. — The defendant, a 
resident of Iowa, was personally served in South Dakota in compliance with 
a statute of Iowa which authorized the rendering of a judgment in personam 
against a resident on such service. Held, that the statute is unconstitutional. 
Raher v. Raher, 129 N. W. 494 (Ia.). See Notes, p. 486. 

32 
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CONSIDERATION — Wuat ConstTITUTES CONSIDERATION — PERFORMANCE 
oF PreExistinc Contract. — The plaintiff agreed to remodel houses for 
the defendant. After part performance the plaintiff refused to continue except 
on the promise of the defendant to change the time of payment. The defendant 
so promised and the plaintiff continued the work. Held, that the defendant’s 
second promise is supported by good consideration. Tobin v. Kells, 93 N. E. 
596 (Mass.). 

The plaintiff agreed with one of the defendant’s agents, about whose authority 
there was some question, to publish a guidebook. Later the defendant’s duly 
authorized agent promised to pay the plaintiff’s expenses in publishing the 
guidebook. Held, that if the plaintiff was bound by the first promise, the 
defendant’s second promise was without consideration. Parrot v. Mexican 
Central Ry. Co., 93 N. E. 590 (Mass.). 

That doing what one is already legally bound to the promisor to do fur- 
nishes no consideration is the almost universal rule. Westcott v. Mitchell, 95 
Me. 377; Ayres v. Chicago, Rock Island & Pacific Ry. Co., 52 Ia. 478. An 
early Massachusetts decision, however, held that after the promisee had re- 
fused to perform, continuing to perform furnished consideration for the sub- 
sequent promise. Munroe v. Perkins, 9 Pick. (Mass.) 298. The latter of the 
principal cases would distinguish the former from the general rule on this ground, 
and would find consideration in that performance was secured instead of a mere 
right of action. But there is no real distinction. Though the promisee has the 
power to break his contract, he is legally bound not to exercise that power. 
Lingenfelder v. Wainwright Brewing Co., 103 Mo. 578. Another ground for 
finding consideration is that the subsequent promise imports a rescission and 
waiver of the prior contract.. Peck v. Requa, 13 Gray (Mass.) 407. But the 
facts in a case of this class do not support this theory, for neither party intends 
to annul the prior contract. See 8 Harv. L. Rev. 27. In both principal cases, 
the promisee suffered no legal detriment, and as to both the view of modern 
authorities is that the subsequent promise is without consideration. See 17 
Harv. L. REv. 71, 79. 


CONSTITUTIONAL LAw — DvE Process or LAW — NATURE OF SENTENCE 
DEPENDENT ON Doctor’s CERTIFICATE AS TO HEALTH. — New York Laws of 
1910, c. 659, §§ 77, 79, provide for a separate night court for women, and for 
a medical examination of women who are convicted of vagrancy. If the physi- 
cian certifies that they are diseased, they are to be committed to a hospital 
until cured, or for a maximum period of one year. This may be a longer term 
than they would serve if not diseased. Held, that the statute is unconstitu- 
tional. People ex rel. Barone v. Fox, 69 N. Y. Misc. 400 (Sup. Ct.). 

The court was undoubtedly correct in saying that there may be separate 
courts for women, for discrimination between the sexes is generally upheld. 
Hoboken v. Goodman, 68 N. J. L. 217; Im re Considine, 83 Fed. 157. The stat- 
ute, however, provides no opportunity for the prisoner to contest the cor- 
rectness of the doctor’s certificate as to her condition. The sentence is thus 
dependent entirely on the decision of a non-judicial officer, and though there is 
little authority, the court is probably right in declaring this a violation of the 
Fourteenth Amendment. Matter of Kenny, 23 N. Y. Misc. 9. It is unfortu- 
nate that this praiseworthy effort of the legislature to alleviate a deplorable 
condition should be checked in this manner, but the defect may be easily ob- 
viated by permitting an appeal from the physician’s report. Cf. People ex rel. 
Abrams v. Fox, 77 N. Y. App. Div. 245. As this seems to be the first effort by 
a legislature in this direction, there is no direct authority as to the validity 
of a statute permitting such an appeal. But as the punishment is directed 
against all diseased women convicted under this statute, there can be little 
doubt that such a reasonable discrimination would be upheld. Cf. People ex 
rel. Duntz v. Coon, 67 Hun (N. Y.) 523; Ex parte Liddell, 93 Cal. 633. 
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CoNnSvITUTIONAL LAw— Powers OF CONGRESS: NATURALIZATION OF 
ALIENS — CONFLICT OF FEDERAL AND STATE STATUTES. —A federal act 
provided that certain state courts might take jurisdiction of the subject of 
naturalization of aliens, and that the clerks of the courts might keep one half 
of the fees collected, after paying the other half over to the federal government. 
On the other hand, a Massachusetts statute provided that all of the fees so col- 
lected should be paid over to the state. Held, that the clerk may keep his 
share ‘i the fees. Inhabitants of Hampden County v. Morris, 93 N. E. 579 
(Mass.). 

As, under the Constitution, Congress is given exclusive jurisdiction over the 
subject of naturalization, the state courts when acting under its authority can 
do so only as its agents, and thus all fees collected under such a power must 
belong to the giver of the power. But these same courts are in fact created by 
and wholly dependent upon the authority of the state, which may regulate their 
every activity. Scott v. Strobach, 49 Ala. 477. So the state may prohibit them 
entirely from exercising this jurisdiction. Gilroy, Petitioner, 88 Me. 199. Again, 
it can give them any fixed or contingent salary that it deems expedient. So 
also it would seem that it could even demand compensation for making them 
the personae designatae of the federal act. But it cannot go further and demand 
money, either in whole or in part, that in right belongs to the federal govern- 
ment. And so as the clause of the Massachusetts statute under consideration 
fails in part, it fails altogether, and leaves the clerk of the court free to retain 
the fees in question. Eldredge v. Salt Lake County, 106 Pac. 939 (Utah). 


CONSTITUTIONAL LAW — PRIVILEGES AND Immunities: CLAss LEGISLA- 
TION — DISCRIMINATION FAVORING THOSE TREATING BY PRAYER. — The 
plaintiff was imprisoned for violating a statute requiring practitioners of 
medicine to have licenses, with a proviso that “nothing herein shall be held 
to apply or to regulate any kind of treatment by prayer.” The plaintiff peti- 
tioned for a writ of habeas corpus on the ground that the statute was uncon- 
stitutional. Held, that the writ should be denied. Ex parte Bohannon, 111 
Pac. 1039 (Cal., Ct. App.). 

The ground on which the court bases its decision is that there is no viola- 
tion of the Fourteenth Amendment because all are equally enabled to engage 
in such treatment. Such an explanation seems inadequate, for wherever there is 
class discrimination all may be at liberty to engage in the favored occupation. 
But police regulations favoring certain classes are not in violation of the Four- 
teenth Amendment if the discriminations are based on reasonable differences 
between the classes. State ex rel. Kellogg v. Currens, 111 Wis. 431. See 15 
Harv. L. Rev. 491. In the principal case the difference in the mode of treat- 
ment, amount of education required, etc., would seem to make the discrimina- 
tion justifiable. 


ConsTITUTIONAL LAwWw— SEPARATION OF POWERS. — JUDICIAL APPOINT- 
MENT OF Expert WitNESSES. — A Michigan statute provided that in homi- 
cide cases where the issues involved expert knowledge, the court should appoint 
one or more suitable disinterested persons to investigate such issues and testify 
at the trial. The fact that'such witnesses had been so appointed was to be 
made known to the jury. Either side could introduce other witnesses. Experts 
so appointed testified on the issue of insanity at the trial of the defendant for 
murder. Held, that the statute is unconstitutional. People v. Dickerson, 129 
N. W. 198 (Mich.). See Notes, p. 483. 


Eminent Domarin — WHat Property May BE TAKEN — Property DepI- 
CATED TO PARTICULAR UsE. — The State of Illinois held in trust land dedi- 
cated by the United States for use as a park; and the defendant was an abutting 
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property owner to whom a statute gave the right to enforce the condition that 
the park should remain open and vacant. The plaintiffs, under a statute au- 
thorizing them to condemn private rights in connection with the building of a 
museum in the park, petitioned for the condemnation of the defendant’s right 
of easement. Held, that the petition be dismissed. South Park Commissioners 
v. Montgomery Ward & Co. (Ill., Sup. Ct.), 93 N. E. gro. 

It is well settled that the state as grantee of land dedicated to a particular 
use cannot divert it to a different use. City of Jacksonville v. Jacksonville Ry. 
Co., 67 Ill. 540. But the court in the principal case held further that the state 
could not by eminent domain condemn the defendant’s private right to have 
the land kept open. If this follows from the acceptance of the land so dedicated, 
the state has suffered a serious limitation to its powers. But by assuming 
duties as trustee of land dedicated to a particular use, it does not surrender its 
sovereign rights. See New Orleans v. United States, 10 Pet. (U. S.) 662, 723. 
The right of eminent domain is an attribute of sovereignty which cannot be 
contracted away or extinguished. Véllage of Hyde Park v. Oakwoods Cemetery 
Ass’n, 119 Ill. 141. Whether or not it is expedient to use the right in a given 
case is a political rather than a judicial question. O’Hare v. Chicago, etc. R. 
Co., 139 Ill. 151. The principal case, which, it is submitted, is not to be sup- 
ported, ‘fails to recognize the difference between the powers of the state as 
trustee and its powers as sovereign. See United States v. Illinois Ceniral Ry. 
Co., 2 Biss. (U. S.) 174. 


Egquiry — Priority OF EQUITIES — PURCHASER FOR VALUE AND WITHOUT 
Notice OF AN EQUITABLE INTEREST FRAUDULENTLY APPOINTED. — A hus- 
band and wife, having under a marriage settlement a power to appoint an 
equitable interest in personal property among children, appointed to a son 
who, in accordance with a previous bargain with the appointors, sold his in- 
terest to the defendants and paid over to the appointors the money received. 
The defendants were ignorant of this fraud on the power. Those who were 
entitled in default of appointment sought to have the appointment set aside. 
Held, that they can do so. Cloute v. Storey, [1911] 1 Ch. 18. See Nores, 


P. 490. 


EsTopPpEL — ESTOPPEL IN PaIs-ESTOPPEL PREDICTED UPON AN INNOCENT 
MISREPRESENTATION. — Land of the plaintiff’s deceased wife was sold by the 
children to the defendant, who apparently was ignorant of the fact that the 
plaintiff was entitled to an estate by the curtesy. The plaintiff, an infirm and 
illiterate old man, later discovered his right and brought ejectment. Held, 
that the plaintiff is not estopped to assert his title. Dotson v. Merritt, 132 
S. W. 181 (Ky.). See NorEs, p. 494. 


EvmENCE — DyInG DECLARATIONS — IMPEACHMENT. — In a prosecution 
for homicide the judge refused to charge the jury that the decedent’s lack of 
belief in a future state of rewards and punishments might be considered as 
affecting the credibility of his dying declarations. Held, that the instruction 
was properly refused. State v. Yee Gueng, 112 Pac. 424 (Ore.). See Notes, 


p. 484. 


HusBAND AND WIFE — PRIVILEGES AND DISABILITIES OF COVERTURE — 
Strict CONSTRUCTION OF STATUTE GIVING SEPARATE RicHts. — A married 
woman made a contract with her husband. The plaintiff as her assignee sued 
the husband under a statute allowing the wife to prosecute or defend suits at 
law or in equity, either of tort or contract, as if unmarried. Another Maine 
statute gives a married woman power to contract with her husband. Held, 
that the plaintiff cannot recover. Perkins v. Blethen, 78 Atl. 574 (Me.). 

For a discussion of the principles involved, see 24 Harv. L. REV. 403. 
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HusBAND AND Wire — Ricuts AND LIABILITIES OF HUSBAND AS TO THIRD 
PARTIES — EFFECT OF MARRIED WOMEN’S Property Acts ON HUSBAND’S 
ACTION FoR Loss or Consortium. — In an action by the plaintiff to recover 
for injuries resulting from an accident, caused by the defendant’s negligence, 
in which both the plaintiff and his wife were injured, he sought to recover 
damages for the loss of his wife’s companionship and services. His wife had 
recovered full damages for all her injuries in a previous action. Held, that, 
in view of modern legislation regulating the status of married women, the 
plaintiff cannot recover. Marri v. Stamford Street R. Co., 78 Atl. 582 (Conn.). 

A recent Massachusetts case reaches the same result. Bolger v. Boston Ele- 
vated Ry. Co., 205 Mass. 420. The weight of authority, however, under similar 
statutes, is that the husband may recover, as at common law, for loss of his 
wife’s domestic services. Thuringer v. New York Central & Hudson River R. 
Co., 71 Hun (N. Y.) 526; Booth v. Manchester Street Ry., 73 N. H. 529. See 
9 Harv. L. REv. 473. But the wife alone can recover for loss of earnings in 
an independent business. Riley v. Lidke, 49 Neb. 139. Where the wife as- 
sists the husband in his business, her incapacity is usually regarded as his loss. 
Standen v. Pennsylvania R. Co., 214 Pa. St. 189. But it is otherwise where she 
is regularly paid by him for such services. Kirkpatrick v. Metropolitan Street 
Ry. Co., 129 Mo. App. 524. On principle, the view of the principal case seems 
in many ways preferable. The wife has no action for loss of her husband’s 
services. Goldman v. Cohen, 30 N. Y. Misc. 336; Glenn v. Western Union 
Telegraph Co., 1 Ga. App. 821. Moreover, the retention of the husband’s 
action may lead to double recovery for the wife’s loss of time from household 
work. Perrigo v. City of St. Louis, 185 Mo. 274; Colorado Springs & Interur- 
ban Ry. Co. v. Nichols, 41 Colo. 272. The soundness of the result of the prin- 
cipal case depends upon how far modern statutes have destroyed the fiction 
of the unity of husband and wife, and it seems not a strained construction that 
they make them independent at least as against third parties. Cf. Thompson 
v. Thompson, 218 U. S. 611; 24 Harv. L. REV. 403. 


InyuNcTIONS — Acts RESTRAINED — BALANCE OF CONVENIENCE Doc- 
TRINE. — The defendant company erected a temporary roundhouse and rail- 
road yards a short distance from the plaintiff’s property, the use of which was 
impaired by the noise, smoke, and cinders resulting therefrom. The court 
found that the defendant was not negligent and that the improvements con- 
templated were being pushed to completion with all reasonable speed. The 
plaintiff sought an injunction and damages. Held, that the injunction should 
not issue. Herrlich v. N. Y.C. & H. R.R. Co., 126 N. Y. Supp. 311 (Sup. 
Ct.). 

For a discussion of the principles involved, see 22 Harv. L. REv. 61. 


INNKEEPERS — INNKEEPER’S LIEN— WHETHER LIEN ATTACHES TO PROP- 
ERTY DEPOSITED FOR A PARTICULAR Purpose. — A deposited with the de- 
fendant, an innkeeper, as security for a loan, certain tickets which he, as guest, 
had brought to the inn. The tickets had been stolen from the plaintiff, who 
brought an action for conversion. Held, that he may recover. Matsuda v. 
Waldorf Hotel Co., 27 T. L. R. 153 (Eng., K. B. D., Dec. 14, 1910). 

The innkeeper has a lien on any goods brought by a guest for the whole 
amount due. Muilliner v. Florence, 3 Q. B. D. 484. And this may be asserted 
against the true owner if the goods have been stolen. Robins & Co. v. Gray, 
[1895] 2 Q. B. sor. Probably also it may be used to enforce repayment of money 
lent, though lending is not a part of the innkeeper’s undertaking. See Proctor 
v. Nicholson, 7 C. & P. 67; Watson v. Cross, 2 Duv. (Ky.) 147. However, it 
seems that the lien should not attach to property deposited as security for a 
particular debt. It is a general rule that security deposited for one indebted- 
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ness may not be held for another. Duncan v. Brennan, 83 N. Y. 487. More- 
over, where bankers have a lien which, like the innkeeper’s, enables them to 
hold any securities for the whole amount due, property deposited for a specific 
purpose may not be so held. Neponset Bank v. Leland, 5 Met. (Mass.) 250. 
On these analogies it seems that the tickets deposited to secure the loan in the 
principal case could not be used to enforce payment of the other claims, and so 
the lien does not attach to them. The innkeeper is a mere pledgee from a 
thief and can assert no rights against the true owner. 


INSANE PERSONS — GUARDIANSHIP AND PROTECTION — FALSE ImpRISsoN- 
MENT. — The plaintiff, the committee of an incompetent person, had allowed 
the incompetent to live with the defendant for some years. Later he hired 
him out to A. The defendant took the incompetent from A against the will 
of the committee and detained him. The plaintiff, in his capacity as committee, 
sued the defendant for false imprisonment. Held, that the plaintiff can recover. 
Baker, Committee of Suiliff, v. Washburn, 200 N. Y. 280. 

There appears to be no precedent for this action; there are, however, analo- 
gous decisions which justify the result. The relation of committee and lunatic 
is similar to that of guardian and ward, and governed by the same laws. Holyoke 
v. Haskins, 5 Pick. (Mass.) 20. An infant ward is always under restraint; 
but to give ground for an action for false imprisonment the restraint must be 
unlawful. Pottock, Torts, 8 ed., 221. The test is not the will of the child 
but the character of the restraint. The restraint of a child against its will by 
its guardian or one to whom it is properly entrusted is lawful. Townsend v. 
Kendall, 4 Minn. 412. But restraint by one against the will of the guardian, 
even though the child does not object, is unlawful. Robalina v. Armstrong, 
15 Barb. (N. Y.) 247; Commonwealth v. Nickerson, 5 Allen (Mass.) 518. The 
principal case is precisely analogous to these cases. If the committee should 
sue in his own right, he could only recover nominal damages for the interference 
with his right of custody, for he is not entitled to the earnings of his ward. 
Heilman v. Martin, 2 Ark. 158. The form of action in the principal case ‘is 
therefore best suited to the recovery of full damages. 


INSURANCE — CONSTRUCTION AND OPERATION OF CoNDITIONS — Imposst- 
BILITY AS EXxcuSE FOR FAILURE TO GIVE Notice. — The plaintiff held a 
policy insuring him against sickness, which provided that the insured or his 
representative must mail notice of sickness within ten days after the com- 
mencement of such sickness as a condition precedent to recovery. The plain- 
tiff did not mail notice till a month after the commencement of his illness, but 
during that time he was delirious. Held, that the plaintiff can recover noth- 
ing. Whiteside v. North American Accident Ins. Co., 93 N. E. 948 (N. Y.). 

On the question whether the deranged mental condition of the insured is 
an excuse for failure to perform the condition of giving notice, three views 
have been taken. One of the earliest cases holds that the condition must be 
performed at all events. Gamble v. Accident Ass. Co., Ir. R. 4 C. L. 204. 
The middle view is that the plaintiff can recover, but only for the period be- 
ginning ten days before the notice was sent. Guy v. U. S. Casualty Co., 151 
N. C. 465. But the decided weight of authority, augmented by many recent 
cases, holds that the plaintiff’s disability is a complete excuse, and considers 
the condition performed if notice is sent within the time stipulated after the 
removal of the obstacle. Comstock v. Fraternal Accident Ass’n, 116 Wis. 382; 
Hayes v. Continental Casualty Co., 98 Mo. App. 410. A previous New York 
case is a leading authority for this doctrine. Trippe v. Provident Fund Society, 
140 N. Y. 23. Courts of law often give relief on equitable principles against 
the performance of express conditions. Familiar examples are impossibility 
of performance, and where the defendant himself has prevented the perform- 
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ance of the condition. Liverpool, etc. Ins. Co. v. Kearney, 180 U. S. 132; Batter- 
bury v. Vyse, 2 H. & C. 42. To allow the excuse is the more justifiable when 
it is considered that the condition was to be performed after the loss insured 
against had occurred. Woodmen’s Accident Ass’n v. Byers, 62 Neb. 673; Peale 
v. Provident Fund Society, 147 Ind. 543. 


INSURANCE — DEFENSES OF INSURER— PropERTY USED IN ILLEGAL 
Business. — The defendant insured against fire a house on which the plaintiff 
held a lien, the policy containing the clause “while occupied as a sporting 
house.” The premium paid was higher than that on a respectable dwelling. 
The immoral use continued up to the time of the fire. Held, that the insured 
can recover. Trites Wood Co. v. Western Assurance Co., 15 West. L. Rep. 475 
(Brit. Columbia, Ct. App., Nov. 1, 1910). 

The principal difference between this case and the one discussed in 23 Harv. 
L. Rev. 635, is that here “while” is inserted before the words “occupied as a 
sporting house.” ‘This difference makes a construction of the words as a per- 
mission instead of a warranty somewhat more strained. For this reason, the 
present case is even more objectionable than the other. 


INTERNATIONAL LAW— NATURE AND EXTENT OF SOVEREIGNTY — For- 
FIGN VESSELS. — An Act of the Philippine Commission provided that the 
masters of vessels carrying cattle from any foreign port to any port within 
the Philippine Islands should provide suitable means for securing such ani- 
mals while in transit. The master of a Norwegian vessel in Manila Bay was 
indicted for violating this statute and pleaded lack of jurisdiction in the Philip- 
pine court. Held, that the court has jurisdiction. United States v. Bull, 5 Am. 
J. Int. Law, 242 (Phil. Is., Sup. Ct., Jan. 15, 1910). See Notes, p. 489. 


INTOXICATING L1QUORS — WHAT CONSTITUTES SALE TO CLUB MEMBERS. — 
The defendant, an incorporated, boné fide social club, was indicted for the 
illegal sale of liquor. The manager of the club, at the request of a member, 
ordered from a dealer outside the state ten dozen bottles of beer, to be shipped 
to the member in care of the club. The member gave the manager the price 
of the beer, which amount was put into the club funds, and a check of the club 
accompanied the order to the dealer. When the beer was received, it was 
mingled with the other bottles of beer in the club refrigerators, and was put at 
the member’s disposal by means of a coupon system. No charge was made to 
the member for handling the beer. The club was not an agent of the liquor 
dealer. Held, that a conviction cannot be sustained. State v. Colonial Club, 
69 S. E. 771 (N. C.). 

North Carolina maintains the doctrine’ that a sale of liquor in a bond fide 
social club is within a statute forbidding the sale of liquors. State v. Lockyear, 
95 N. C. 633; State v. Neis, 108 N. C. 787. But here the agency of the club in 
ordering and receiving did not vest title in the club. Wright v. State, 35 Tex. 
Cr. Rep. 581; Hogg v. People, 15 Ill. App. 288. Nor does depositing the beer 
with the club change the title. State v. Wingfield, 115 Mo. 428; Potts v. State, 
96 S. W. 1084 (Tex.). The mingling of the bottles bears a clear analogy to 
the grain elevator cases, and such a tenancy in common is possible. Moses v. 
Teetors, 64 Kan. 149. See WILLISTON, SALES, § 154; 6 Am. L. REv. 450. Beer 
bottles of the same brand must be considered fungible. Cf. Pleasants v. Pendle- 
ton, 6 Rand. (Va.) 473. The coupons are merely warehouse receipts, and this 
transaction is not a sale. Commonwealth v. Smith, 102 Mass. 144. Nor is 
this a colorable evasion of the law. But cf. Rickart v. People, 79 Ill. 85. If 
the legislature desires to prevent the presence of liquor in a club, it may easily 
doso. Cf. State v. Kapicsky, 105 Me. 127. The dissenting judges have confused 
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the difference between ordinary chattels and money. A depositor in a bank 
loses title to the money, but a depositor of chattels in a warehouse or grain in an 
elevator retains the title. 


JupDGMENTS — OPERATION AS BAR TO OTHER ActTIONS — DAMAGE TO PER- 
SON AND PROPERTY CAUSED BY ONE NEGLIGENT Act. — The plaintiff, while 
riding in his wagon, was run into by the defendant’s trolley car and injured 
personally. His horse and wagon were also damaged, for which he recovered 
judgment. Held, that this bars an action for the personal injuries. Ochs v. 
Public Service Ry. Co., 77 Atl. 533 (N. J., Sup. Ct.). See Nores, p. 492. 


PLEADING — DAMAGE TO PERSON AND PROPERTY BY ONE NEGLIGENT ACT 
As OnE Cause oF Action. — The plaintiff sued to recover damages for personal 
injuries and damage to his horse and buggy, both sustained in a collision caused 
by the defendant’s negligence. The defendant moved to state separately the 
alleged causes of action. Held, that there was but one cause of action stated. 
Bilikan v. Columbus Railway and Light Co., 20 Oh. Dec. 609 (Ohio, Franklin 
Common Pleas). See NoTEs, p. 492. 


PLEADING — THEORY OF THE PLEADING. — The plaintiff in his complaint 
set forth a cause of action for negligence and then sought to amend so as to 
recover under a statute. Held, that he may do so. Birt v. Southern R. Co., 
69 S. E. 233 (S. C.). See Notes, p. 480. 


PoticE PowER — NATURE AND EXTENT — PROHIBITION OF PICKETING. — 
The plaintiff was arrested for violation of an ordinance making it a misde- 
meanor to picket for the purpose of intimidating, threatening, and coercing 
employees. He petitioned for a writ of habeas corpus. Held, that the writ 
should be denied as the statute is constitutional. Ex parte Williams, 111 Pac. 
1035 (Cal., Sup. Ct.). 

According to this case a man can commit a peaceable act of picketing not 
partaking of the character of a nuisance and be guilty of a criminal offense. 
Yet the decision seems sound, for within the police power there may be for- 
bidden a fringe of acts harmless in themselves, without violation of the Four- 
teenth Amendment. Where a remedial act is broader in its scope than is 
absolutely essential for the public welfare it will not be overthrown, if a general 
uniformity is thereby attained which is, necessary for its effectual administra- 
tion. Compagnie Frangaise de Navigation a Vapeur v. Louisiana State Board 
of Health, 186 U.S. 380. 


RECEIVERS — LIABILITY FOR RECEIVERSHIP EXPENSES — Funps_ INsurF- 
FICIENT. — The plaintiff was appointed a receiver in an action for the disso- 
lution of a partnership. In carrying on the husiness he incurred expenses 
which the assets were insufficient to satisfy, and he therefore claimed reim- 
bursement from the original parties. Held, that he cannot recover. Boehm 
v. Goodall, [1911] 1 Ch. 155. 

A receiver is an officer of the court, appointed by it, and responsible to it 
alone. In re Flowers & Co., [1897] 1 Q. B. 14. He is not an agent of the com- 
pany and may be personally liable on the contracts he makes. Burt, Boulton, 
& Hayward v. Bull, [1895] 1 Q. B. 276. And the executory obligations of a 
corporation do not descend upon him unless he elects to assume them. Central 
Trust Co. v. East Tennessee Land Co., 79 Fed. 19. His management is so dis- 
tinct that liens exercisable against the company are not enforceable against 
him. Whinney v. Moss Steamship Co., [1910] 2 K. B. 813. Hence the basis of 
the principal decision is the injustice in charging the receiver’s expenses upon 
those having no control over him. A similar result is reached by some American 
courts. Aiélantic Trust Co. v. Chapman, 208 U. S. 360. But others place the 
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loss on the original parties. Kmnickerbocker v. McKindley Coal & Mining Co., 
67 Ill. App. 291. So the directors of a corporation may look to the share- 
holders for reimbursement. Ex parte Chippendale, 4 De G. M. & G. 19. Such 
is also the rule between trustee and cestui que trust. Hardoon v. Belilios, {1901} 
A. C. 118. It is submitted that the true basis of the receiver’s right is quasi- 
contractual, for money paid to the use of the parties, the recovery depending 
on the necessity and expediency of his acts. On this ground the decisions 
could also be reconciled. 


RECORDING AND Recistry LAws— Wuat ConstITUTES RECORDING — 
Wronc IniTIAL oF MortGacor’s MIppLE NAME FatTAt To Notice. — W. N. 
McDonald executed a chattel mortgage, signing it ““‘W. H. McDonald.” Held, 
that the recording of this mortgage was not constructive notice to a subsequent 
boné fide purchaser from W. N. McDonald. First National Bank of Opp v. 
Hacoda Mercantile Co., 53 So. 802 (Ala.). 

A misunderstanding of the phrase “‘A man cannot have two names of bap- 
tism’’ has led to a strange confusion of reasoning in many of the modern cases. 
Cf. Nolan v. Taylor, 131 Mo. 224; Franklin v. Talmadge, 5 Johns. (N. Y.) 84. 
The old common law recognized no alias of a person’s Christian name. BROOKE, 
Apr., “ Misnomer,” 2, 4; Co. Lit. 3a; Fermor v. Dorrington, Cro. Eliz. 222; 
Rex v. Newman, 1 Ld. Raym. 562. The conception was simply that at bap- 
tism a person received once and for all the Christian name or names, and any 
subsequent addition or substitution could not be a name “of baptism.” See 
VINER’S Asr., “ Misnomer,” C. 6, pl. 5, 6. It may even be doubted whether 
the rule was as strict as this. See Bearbrook v. Read, 1 Brownl. & G. 47; Wal- 
den v. Holman, 6 Mod. 115; BAcon’s LAw Tracts 106. But there is no author- 
ity for the frequently repeated statement that the old common law did not 
recognize a person’s middle Christian name. Hence, in any legal situation, 
where a person’s name is of importance, it should first be recognized that his 
exact name does include the middle Christian name. Commonwealth v. Perkins, 
18 Mass. 388; Bowen v. Mulford, 10 N. J. L. 230. But if the identity can be 
otherwise satisfactorily determined, it may be unnecessary to require that the 
exact name be used. See Commonwealth v. Shearman, 65 Mass. 546. However, 
taking into consideration the purpose of recording statutes, and the absence, 
apart from the record, of means of identifying the parties, the principal case 
seems clearly right and is supported by the weight of authority. Crouse v. 
Murphy, 140 Pa. St. 335; Johnson v. Wilson & Co., 137 Ala. 468. Contra, 
Fincher v. Hanegan, 59 Ark. 151; Geller v. Hoyt, 7 How. Pr. (N. Y.) 265. 


RESTRAINT OF TRADE — SHERMAN ANTI-Trust Act — Consprracy A Con- 
TINUING OFFENSE. — The defendants were indicted for a conspiracy in re- 
straint of trade in violation of the Sherman Act. Their plea of the Statute of 
Limitations put in issue whether or not a conspiracy is a continuing offense. 
Held, that a conspiracy is a continuing offense. United States v. Kissel, U. S. 
Sup. Ct., Dec. 12, 1910. 

The question of what constitutes a conspiracy has frequently come up un- 
der a federal statute making a conspiracy to defraud the government and an 
overt act in accordance therewith an indictable offense. U. S. Rev. Srart., 
1878, § 5440. Several decisions have held that the conspiracy is merely the 
agreement to defraud, so that if the limitation period has elapsed since the 
commission of an overt act in accordance with this agreement the defendants 
can no longer be indicted, though they have committed subsequent overt acts. 
United States v. Owen, 32 Fed. 534; United States v. McCord, 72 Fed. 150. 
Other cases hold that a conspiracy is a continuing offense, consequently an 
indictment is maintainable if any overt act has been committed within the 
statutory period. United States v. Bradford, 148 Fed. 413; United States v. 
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Brace, 149 Fed. 874. The present determination by the Supreme Court in ac- 
cordance with the latter view seems clearly correct, for the rational meaning 
of the word “conspiracy” is not merely an agreement of parties but their 
continued acting together for a wrongful purpose. The offense under the 
Sherman Act exists without the additional element of an overt act, so the 
statute begins to run only when the common wrongful design has actually been 
abandoned. 


SURETYSHIP — CO-SURETIES — CONTRIBUTION: BASIS OF APPORTIONMENT. 
— The plaintiff had agreed to indemnify a bank for any losses up to $2500 
arising from dishonesty of its employee, K. The defendant was a subscriber on 
a Lloyd’s policy for £40,000, which insured the bank against losses caused by 
dishonesty of employees, loss of securities by negligence, fire, theft, or burglary. 
K. misappropriated $2680, and the plaintiff, having paid the amount due, 
sued for contribution from the defendant. Held, that the defendant must 
contribute, and the whole loss is to be divided between the two policies in the 
ratio of 2680 to 2500. American Surety Company of New York v. Wrightson, 
103 L. T. R. 663 (Eng., K. B. Div., Nov. 15, 1910). See Notes, p. 487. 


SURETYSHIP — STATUTE OF FRAUDS — ORAL PROMISE BY STOCKHOLDER TO 
Pay Dest or CorporaTION. — The defendant, a heavy stockholder and the 
president of a corporation, orally promised to pay the plaintiff a debt of the 
corporation, if the plaintiff would continue to deliver goods to the corporation. 
Held, that the Statute of Frauds is a good defense. Hurst Hardware Co. v. 
Goodman, 69 S. E. 898 (W. Va.). 

The decided weight of authority permits a recovery on an oral promise to 
answer for the debt of another, if the promisor receives a benefit substantially 
equivalent to that which he has promised. Williams v. Leper, 3 Burr. 1886; 
Raabe v. Squier, 148 N. Y. 81. But see Fullam v. Adams, 37 Vt. 391. This is 
within the letter of the statute, and there seems to be no theoretical justifica- 
tion for allowing a recovery on the promise. See 23 Harv. L. Rev. 136. Often, 
little harm is done by such a recovery, for a quasi-contractual action for the 
benefit rendered would reach the same result. But many courts have al- 
lowed a recovery even though the benefit to the defendant is considerably less, 
or conjectural, if the main intent of the promisor was to serve his own inter- 
ests. Davis v. Patrick, 141 U.S. 479; Wills v. Cutler, 61 N. H. 405. Whena 
corporation is the principal debtor a logical conclusion from this is to hold 
the defendant if he is a large stockholder. Emerson v. Slater, 22 How. (U. S.) 
28; Choate v. Hoogstraat, 105 Fed. 713. The weight of authority, however, 
has required the benefit to the promisor to be direct and not merely an en- 
hanced value of his stock. Walther v. Merrell, 6 Mo. App. 370; Mechanics 
& Traders’ Bank v. Stettheimer, 116 N. Y. App. Div. 198. Such a refine- 
ment can only only be explained as a desire to limit this anomalous doctrine 
as much as possible. 


TAXATION — COLLECTION AND ENFORCEMENT — EQuIty JURISDICTION. — 
A bond fide holder of a duly authorized county bond, having obtained judg- 
ment against the county, which by various devices had succeeded in evading 
payment, filed a bill in equity against the defendant railroad which was a tax- 
payer of the county. He alleged that the assessment of the defendant’s prop- 
erty toward the payment of the judgment created a lien in his favor which he 
was entitled to foreclose. The defendant demurred on the ground that the 
tax could be recovered only by the proper local official, as provided by statute. 
Held, that the demurrer must be sustained. Preston v. Chicago, St. Louis, & 
New Orleans R. Co., 183 Fed. 20 (C. C. A., Sixth Circ.). 

This decision affirms that of the Circuit Court discussed in 23 Harv. L. REv. 


647. 
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TriAt — VERDICTS — VALIDITY OF VERDICT RENDERED AFTER DISCHARGE 
oF Jury. —In an action for negligence, the court submitted to the jury the 
questions of the defendant’s negligence, the plaintiff’s contributory negligence, 
and the damages, instructing them that if they found either of the first two 
questions in favor of the defendant, they need not discuss the third. The 
jury disagreed on the third question and were duly discharged. Immediately 
thereafter it was discovered that they had found the plaintiff guilty of contrib- 
utory negligence, so they were called back into the box, and their verdict was 
taken for the defendant. Thereupon the plaintiff moved for a new trial. Held, 
that the motion be denied. Rippley v. Frazer, 69 N. Y. Misc. 415. (Sup. Ct.). 

A recent New York case held under similar circumstances that where by 
mistake a disagreement has been entered upon the record the affidavits of the 
jurors as to their findings are admissible to correct the record. Wart v. Reid, 
138 N. Y. App. Div. 760. For a discussion of the principles involved, see 24 
Harv. L. Rev. 162. The situation in the principal case is analogous, but 
taken at an earlier stage in the proceedings. And though it may be severe, 
logically it seems difficult to get away from the fact that the jury has been 
discharged without rendering any valid verdict, and that therefore there has 
been a mistrial. See Fisk v. Henarie, 32 Fed. 417, 427. 
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Year Books or Epwarp II. Vol. V: THe Eyre or Kent, 6 & 7 Edward II 
(being the 24th volume of the Selden Society publications). Edited by 
the late Frederic William Maitland, the late Leveson William Vernon 
Harcourt, and William Craddock Bolland. London: Benard Quaritch. 
1910. pp. cii, 232 [422]. 

This volume contains the first portion (including the pleas of the crown) of 
the Kentish Eyre of 1313-14. It is a real year book, not the roll of the eyre, 
like Maitland’s Pleas for Gloucester. It gives us therefore, for the first time 
in print, a description of the actual proceedings in the eyre, in several parallel 
versions, each supplementing and confirming the others; for the manuscripts 
are numerous, and fall into at least four classes, indicating as many original 
reports. 

The eyre lasted for a year. The judges journeyed to Canterbury and opened 
the eyre with great formality. Proclamations were made, the commission 
read, the articles of the eyre were opened, and the jurors charged and retired 
for a few days to prepare their presentments. Then the franchises were claimed, 
and allowed or disallowed according to the record of the preceding eyre, twenty 
years before. Then, with the presentments of the jurors, the judicial business 
begins. This business is of the same sort that we find in the published rolls of 
the thirteenth and early fourteenth century; but the record is illuminated by 
the remarks of the judges from time to time, and with the arguments of coun- 
ve It is a vivid and illuminating picture of the administration of justice at 
the time. 

The editorial work is well done. Mr. Bolland has written a scholarly intro- 
duction. We of course miss the master-touch of his great predecessor; but his 
work brings promise of excellent results in time to come. It is a satisfaction 
to find again such cogent proof that no man, however great, is indispensable. 

J. H. B. 
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Tue Law or LANDLORD AND TENANT. By Herbert Thorndike Tiffany. In 
two volumes. St. Paul. The Keefe-Davidson Co. 1910. pp. xxiv, 
1255; Xxili, 1257-2343. 

This treatise stands out as a distinct addition to our common-law liter- 
ature, covering as it does an important subject both exhaustively and with 
discrimination. 

The great length of the work is not, as has too often been the case with our 
manuals of law, indicative of information undigested and therefore prolonged 
and confused in the imparting. The wealth of material at the author’s disposal 
has evidently been thoroughly considered; and the results worked in upon 
a framework resulting from thorough analysis of the subject. The book is 
admirably adapted to the needs of the practicing lawyer, for the author has 
neither hesitated to express his own views nor failed to pay due respect to that 
law which owes its existence to the decisions of courts. 

A minute examination of the author’s treatment of a few questions shows 
an inconsistency between his statement on page 866 that a grantee of the fee 
takes subject to a lease not within the recording laws though he be a purchaser 
for value and without notice of the lease, and his statement on page 1274 that 
of two successive lessees the second, being without notice of the first, would 
take priority, — an inconsistency made more striking by the fact that the 
author, for authority for his second statement, refers to the citations noted for 
the first. The explanation of the inaccuracy of the latter statement is prob- 
ably due to an unindicated assumption that the leases were subject to a re- 
cording act. ° 

The subject of the respective rights of a transferee of future rent and a 
subsequent purchaser of the reversion is fully presented. The correct solution 
of the problem would seem to lie in recognition of the fact that rent is an 
interest in land and as such subject to the recording act, so that while a recorded 
transfer of rent or a transfer not within the recording act would take priority 
in all cases, a transfer which was within the recording act and not recorded 
would take priority over only such subsequent purchasers for value of the 
reversion as were chargeable with notice. This principle, which, of course, 
applies only to legal transfers of the rent as distinguished from equitable, is 
apparently recognized and, on p. 1112, endorsed by the author. Neverthe- 
less in expressing*his conclusions on the matter, on p. 1115, he seems to over- 
look or reject it, saying that the most equitable adjustment may be had 
“by applying the ordinary rules determining priorities as between bond fide 
purchasers.” 

The arrangement of the volumes is very good. Each begins with long chapter 
analyses, very full, arranged with headings, sub-headings, and so on. Each 
main heading of the several chapters is made a section of the book, with the 
result that the sections are very long, especially those covering the more im- 
portant points. This is of some importance in affecting ease of reference, 
especially as the index is poor, but the chapter analyses are so full that little 
difficulty is experienced on this point. 

The book is recommended as one that will be of great value in practice, in 
finding the authorities and in aiding in analysis. A. R. G. 





A TREATISE ON THE DE Facto Doctrine IN ITs RELATION TO PUBLIC OFFICERS 
AND Pusiic CorPorATIONsS. By Albert Constantineau, B.A., D.C.L., 
Judge of Prescott and Russell, Ont. Rochester, N. Y.: The Lawyers’ Co- 
operative Publishing Company. 1910. pp. xciii, 750. 


Unless the title of this book is somewhat carefully scrutinized, its subject 
will seem to be larger than it really is. It is not a treatise on the de facto doc- 
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trine generally, but merely upon public offices and officers de facto, with such 
attention to de facto public corporations as is necessary in dealing with the 
office de facto. Although it bears the sub-title of “Extraordinary Legal Reme- 
dies,” its treatment of that subject is confined to a brief discussion of the 
remedies employed in testing the rights and title of the officer de facto. Out 
of this rather narrow subject, by means of extensive statements of, and quota- 
tions from, the cases, aided by the use of a rather small page liberally spaced, 
a considerable volume has been produced. 

The author is a Canadian judge, who, while he purports to write for any 
jurisdiction using the English common law, finds his material almost wholly 
in the United States. This he explains by the fact that the question has been 
but little developed in Canada and England, while it has been a prolific subject 
of litigation in the United States for a hundred years. The author’s investiga- 
tion of the American cases seems to have been thorough and exhaustive, though 
few are cited later than the official reports. Parallel references are given to 
all of the leading collateral reports. The author justifies his full statement of 
the cases, and his liberal quotations from them, upon the ground that most 
of the lawyers for whom he writes do not have access to large libraries. 

The author has made an intelligent and well analyzed use of his materials. 
He displays a strong grasp of the subject; conflicting views are carefully stated, 
and the author’s own conclusions are set forth in such a way that, if they do 
not always carry conviction, they cannot fail to command respect. The net 
result, as the reviewer is pleased to be able to say, is a good and useful book upon 
a subject of difficulty and importance. F. R. M. 





Law OFrricE AND Court ProcepurE. By Gleason L. Archer. Boston: 
Little, Brown & Company. 1910. pp. xv, 311. 


The author of this book considers it “one of the gravest reproaches of Ameri- 
can Law Schools that their graduates know nothing of how to practice law 
upon admission to the bar,” and the object of this volume is to give the victim 
of our present system of legal education an insight into the customs of law 
offices and courts. The plan of the book is to trace the ordinary lower court 
case through the various steps from the time the client enters the office until 
the case is appealed to the highest court. Advice is given as to the customs 
of lawyers, each step is illustrated with concrete examples, and there is a very 
full set of forms. 

For the lawyer who has practiced six months, the book contains little of 
value. Asa manual of practice it is inadequate, for it contains nothing that is 
not more fully and more usefully presented in the standard books of practice. 
The sections which give advice as to the customs of law offices and lawyers are 
brief and commonplace, and it is a pity that the author did not leave the rules 
of practice for the already existing manuals and expand more upon this inter- 
esting field which has never been systematically written up. Most beginners 
have more difficulty in knowing what and how to charge a client than in learn- 
ing the rules of procedure. A disproportionally large part of the book is taken 
up with examples of direct and cross examination. The examples lack value 
for the young practitioner, because they are mostly taken from sensational 
criminal trials, and they fail to hold the attention of a reader who has ever en- 
joyed Mr. Wellman’s books. 

All young lawyers, however, would do well to peruse this book between 
graduation from law school and the beginning of practice. It will save much 
needless worry about the unknown field of practice and will enable the beginner 
to take up his first small tort or collection case with greater confidence. 

H. M. H. 
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